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CURRENT TOPICS 


A Register of Counsel: The President’s Proposal 

Tue idea of a register of practising barristers, suggested 
by Mr. D. L. Bateson, President of The Law Society, at 
the Eastbourne Conference on 23rd September, is not as 
revolutionary as it seems at first sight. The register might 
show the branches of the law or courts in which the barristers 
practise, Mr. Bateson explained, and the normal fees which 
they require for their services. The first part of the suggestion 
has long been the basis of the published law lists, which 
specify whether a barrister is a conveyancer and which circuit 
and sessions he attends. Immediately after the last war 
solicitors received a list of counsel returning from war service, 
specifying in which courts they practised. This list had 
good results and there seems no good reason why it should 
not be extended to the whole Bar, and regularly renewed. 
It would be an improvement on existing law lists because it 
would give a certain indication as to who is and who js not in 
practice, as well as an up-to-date statement of the kind of 
practice ineach case. It is, of course, impracticable for counsel 
to state in a published list the normal fees which they charge 
for their services, because those services are many and varied, 
and anything like a published price list would be undignified. 
The normal tees allowed on taxation are well Known to 
solicitors, and there is no reason why counsel should take 
less or to expect them to wish to advertise that they are willing 
to do so. Many able barristers are underworked, as 
Mr. Bateson truly stated, while the few are overworked, and 
their fees rocket accordingly. In so far as this is undeserved, 
and due to the fact that the big firms quite naturally tend to 
give instructions to the same chambers, it might be ironed out 
by the compilation of a list of practising barristers. It must 
be admitted, however, that litigation solicitors generally 
have a fair idea of what value they are getting for their 
client’s money when they brief counsel. 


An Inn for Solicitors ? 

ANOTHER novel proposal by the President of The Law 
Society at the Eastbourne Conference on 23rd September was 
that “if funds permitted it would be an advantage if the 
Society could acquire blocks of premises in the legal centre 
of London and other big cities which could be made available 
for offices for solicitors rather on the lines of the Inns of Court.” 
Mr. Bateson said that if this had been done in the past we 
should not have seen so many solicitors squeezed out of their 
offices by heavy increases in rent and the invasion of business 
or industrial concerns in quarters formerly almost exclusively 
available, in close proximity to the courts, to the legal 
profession. Bedford Row and Lincoln’s Inn Fields exemplify 
the advantages of localising the profession, and most provincial 
cities have a similar locality. The profession gains in dignity 
and it is enabled to provide a better service by reason of 
proximity to libraries and courts, and of the co-operation and 
Mutual assistance encouraged by proximity. It is in the 
tradition of the legal profession in this country to have its 
“Inns,”’ and under the inventive leadership of its President the 
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Council may well find in the present commencement of 
rebuilding war-damaged areas an opportunity to put forward 
the profession’s claim to accommodation. 


Writerszand Lawyers 

“From Shakespeare to Shaw,” Sir HARTLEY SHAWCKOss, 
Q.C., said to The Law Society’s conference at Eastbourne 
on 25th September, ‘‘ lawyers have been reviled and sati- 
rized.’’ While agreeing with the general sentiment of 
Sir Hartley’s address, that lawyers are unjustly criticised, 
we cannot agree that Shakespeare ever reviled or satirized 
the law. The Lord Chief Justice of the King’s Bench, in the 
Second Part of ‘ King Henry the Fourth,” is a dignified 
embodiment of Shakespeare’s conception of his country’s 
justice and its lawyers, and it was Shakespeare also who 
pleaded that ‘‘we must not make a scarecrow of the law.” 
It was Shakespeare who advised the doing “ as adversaries do 
in law, strive mightily, but eat and drink as friends.’’ This 
is neither reviling nor satire. Another great reflector of his 
age, Dickens, portrayed the good as well as the bad lawyer. 
So far as Shaw is concerned in this matter, if at all, his 
knowledge of the law and lawyers as disclosed in his public 
writings is remarkable for neither its accuracy nor its 
Writers with any knowledge of the subject agree 
‘lawyers as a profession 


extent. 
with Sir Hartley’s statement that 
certainly have their contribution to make in reconciling order 
with liberty, and in marrying the instinct of individualism, 
with its desire to compete, and the social instinct, with its 
desire to co-operate.” 


The Worshipful Company of Solicitors of the 
City of London 

NEWSLETTER No, 15, dated September, 1952, of the 
Worshipful Company of Solicitors of the City of London 
states that the membership of the livery has now reached 300 
for the first time, there being 300 liverymen and 106 freemen, 
a total membership of 406. Members are asked to note that 
the company’s address is now 17 Throgmorton Avenue, 
E.C.2 (Telephone: London Wall 5581). The court has 
continued to keep the matter of solicitors’ remuneration 
under review and noted with pleasure the progress which 
the President was able to report to the annual meeting of 
The Law Society. A special meeting of The Law Society 
is to be held in November at which a further report will be 
made. The newsletter publishes in full the Lord Chancellor's 
recent statement on inspectors’ rights to enter private houses, 
and states that solicitors as a profession have always felt 
themselves to be specially concerned at any infringement 
of the rights and liberties of the subject. 


The Magistrates’ Association 

Tue thirty-second annual report for the year 1951-52 for 
consideration by the annual general meeting of the 
Magistrates’ Association to be held on 16th and 17th October, 
1952, states that 914 new members were enrolled, though as 
a result of death, retirement and resignation the net increase 
was only 315. Just over half the magistrates in England 
and Wales are members of the association, the total number 
of members being 9,172. The Automobile Association 
drew the legal committee’s attention to a statement in their 
last annual report that there had been a noticeable tendency 
in a number of provincial courts to convict upon several 


summonses for the same offence. The A.A. was informed 


that since more than one offence can arise out of one incident, 
if separate summonses are issued the magistrates have no 
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alternative but to adjudicate on each one. The committee 
considered that it should be compulsory for all motorists to 
have an insurance policy covering third-party risks in respect 
of anyone who may drive the motor vehicle, in order to avoid 
hardship to those who may be involved in accidents. The 
Minister of Transport was advised of these views, but replied 
that under an agreement between the Minister and _ the 
Motor Insurers’ Bureau, the bureau had agreed to pay such 
damages, or part of them, in respect of compulsorily insurable 
liabilities for the death or personal injury of a third party, as 
may be awarded by a judgment of the court and remain 
unpaid seven days after such judgment becomes enforceable, 
and further to give sympathetic consideration to the making 
of an ex gratia payment to the victim of the driver of a vehicle 
which cannot be traced. The Minister stated that in these 
circumstances he would not consider imposing an additional 
obligation upon the owners of motor vehicles which would 
result in substantial increases in the present rates of insurance. 
The report also deals with cruelty to children, prisons and 
remand homes, mental defectives, licensing and divorce. 


Legal Aid in Scotland 


In its second report on the operation of the legal aid 
scheme, issued on 23rd September, The Law Society of 
Scotland expresses the opinion that the limit on earnings 
above which an assisted person is liable to pay a contribution 
towards the cost of litigation is no longer reasonable because 
of the decline in the purchasing power of the pound. Legal 
aid is not necessarily free, and it is incorrect to describe 
the scheme as “ the free legal aid scheme,”’ the report states, 
for only 54 per cent. of the persons getting legal aid obtained 
it free of cost. An important advantage for those who had 
to pay was the right to pay by instalments. In this country, 
too, it is an important advantage, but it is being found that, 
more particularly in undefended divorce cases, many 
‘assisted litigants ’’ are having to pay as much, and by as 
high instalments, as they had to pay without the assistance 
of the scheme. 

The Nuffield Foundation 

Tue seventh report of the Nuffield Foundation for the 
year ending 3lst March, 1952, records, among the many 
encouragements given by the Foundation to the flow and 
exchange of scholarship between Britain and the Common- 
wealth, the special grant which enabled the Law Council of 
Australia to assemble the heads and leaders of the law from 
the United Kingdom and other Dominions for its legal 
convention on the occasion of the Australian Commonwealt!i's 
jubilee. Among allocations during the last three years for 
fundamental research in the United Kingdom, totalling 
£620,311, £189,950 was for sociological studies. Under 
this head, for a two-year study of the contribution of the 
social sciences to the principles and techniques of town and 
country planning (including the “ natural history ” of repre- 
sentative plans through all the stages up to acceptance and 
implementation), the Foundation has made a grant of {4,000 
to the department of town planning at University College, 
London. The report recalls that the Schuster Report on 
Qualifications of Planners (Cmd. 8059) remarked that “ plan- 
ning is now primarily a social and economic activity,’”’ and 
asked ‘“‘ whether the existing provisions for social and 
economic studies are adequate for a nation which has set 
itself the task of consciously regulating the setting of its 
social and economic life to the extent that is implied in 
measures such as the Town and Country Planning Act of 
1947,” 
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PERMITTED USE UNDER THE PLANNING ACTS 


THERE is probably no single aspect of planning legislation more 
troublesome to the conveyancer than the possibility that the 
existing use of the property is not permitted. Some 
practitioners attempt to meet this problem by an omnibus 
requisition of the local planning authority, worded in different 
ways according to the precedent adopted. Such an inquiry 
is more than a little unfair because the planning authority 
cannot say whether an existing use is permitted without 
delving into the history of the property and possibly making 
a physical inspection. In a difficult case the result of the 
inquiries may lead merely to a knotty legal problem. For 
these reasons a local authority will often be unprepared to 
answer the requisition. They may add that they have no inform- 
ation that the apparent existing use contravenes planning 
control. Or they may simply indicate that no enforcement 
notice has been served in respect of the property under s. 23 of 
the Town and Country Planning Act, 1947. As the planning 
authority are not bound to answer a requisition of this kind 
and take no responsibility for the answer, it is important 
that a purchaser’s solicitors should know where to look for 
an answer. 

The first point to be borne in mind is that for practical 
purposes one need not worry about anything which happened 
on the property before Ist July, 1948, the appointed day 
under the Town and Country Planning Act, 1947. There are, 
as always, a few exceptions to the rule, but in general the 
planning authority have no power now to do anything about 
contraventions of previous planning control. This is because 
s. 75 of the 1947 Act gave planning authorities only four 
years to take action against infringements of the previous 
Acts. Anything not already challenged is unchallengeable. 
It follows from this that a purchaser’s solicitor need not worry 
his head whether there was a town planning scheme in force 
before the appointed day or when the resolution to prepare 
a scheme under the Town and Country Planning Act, 1932, 
was passed. We have now got over the transitional period 
of four years in which some knowledge of the old law was 
indispensable. It is possible to-day to make the basic 
assumption that the actual use of the property on Ist July, 
1948, is the permitted use for purposes of planning control. 
Lapse of time has legalised many undoubted breaches of the 
old system of control. 


There are three exceptions to the general rule that it is too 
late for the planning authority to take action to-day against 
breaches of planning control which occurred before Ist July, 
1948 :— 

(1) Where contravening works were carried out or a 
contravening use was begun during the war _ period, 
i.e., between 3rd September, 1939, and 26th March, 1946, 
the local planning authority had five years to take action 
under planning law against the contraventions. Most 
war-time illegal uses thus became legalised on 26th March, 
1951, if the planning authority had done nothing in the 
five years. The Act (the Building Restrictions (War-time 
Contraventions) Act, 1946), however, excludes from the 
calculation of the five-year period any period during 
which the property was under requisition. Let us suppose 
that X & Co., Ltd., in 1942, erected a Nissen hut on a piece 
of waste land without applying for planning permission, 
and subsequently used it for industrial processes. In 
1944 the hut was requisitioned by the Ministry of Works 
and remained under requisition until Ist October, 1950. 
In such a case the planning authority have until Ist October, 
1955, to take action in respect of the contravention 


which occurred in 1942, Obviously this type of case is rare 
and mainly occurs in the case of industrial buildings. The 
prudent conveyancer will in an appropriate case make an 
inquiry of the vendors as to whether the property has been 
under requisition by or on behalf of the Crown. If the 
answer to the inquiry is no, there is nothing to worry 
about. 

(2) The Restriction of Ribbon Development (Temporary 
Provisions) Act, 1943, provided for the exemption during 
“the present war period’’ of development carried out 
(or retained) without the benefit of consent under the 
Restriction of Ribbon Development Act, 1935. Develop- 
ment protected by its provisions is to be treated as if it 
were the subject of planning permission granted for a 
limited period under the Enforcement of Restriction of 
Ribbon Development Acts Additional Regulations, 1948 
(S.I. 1948 No. 1126). By the Restriction of Ribbon 
Development (Temporary Development) (End of War Period) 
Order, 1952 (S.I. 1952 No. 167), the limited permission was 
terminated on Ist March, 1952, and any access protected 
by the 1943 Act thus loses its protection on that date. 
It may be challenged by an enforcement notice served at 
any time up to Ist March, 1956. Local planning authorities 
are in most cases reviewing outstanding cases and deciding 
upon them, and an inquiry of them will show whethet 
property is affected by the Act or not. A requisition 
should also be made of the vendor as to whether any notice 
under the Act has been served on him. 


(3) If development was permitted under legislation 
repealed by the Act of 1947, but was permitted subject to 
conditions, the conditions are kept alive by s. 76 of the 
Act of 1947. The result is that, if the conditions are not 
complied with, the planning authority have four years 
from the date of non-compliance to serve an enforcement 
notice. Any conditions of this sort should be registered 
as local land charges, and will be disclosed on a search 
in the register. It will then be possible to see if the con 
dition has been complied with by inspection of the property, 
requisition of the vendor or inquiry of the local planning 
authority. : 

To sum up the above, the purchaser’s solicitor need not 
worry about anything which happened prior to Ist July, 
1948, unless the local land charges search reveals that there is 
an outstanding condition attached to a planning consent, or a 
requisition of the vendor discloses that the property has been 
subject to Crown requisition or to a notice under the Kestric 
tion of Ribbon Development (Temporary Provisions) Act, 1943. 
An inquiry on the latter point can also be made of the local 
planning authority. All the exceptional matters are so rare 
that they are hardly ever encountered in practice. 

Having satisfied himself that the exceptions do not apply, 
the purchaser’s solicitor may, as we have said, take Ist July, 
1948, as his starting date. It is not, however, possible to go 
far into the question whether the actual use is permitted 
under planning legislation unless there is knowledge of the 
physical state of the property on this important date. If 
this knowledge is available, it is only necessary to see whether 
any additions, alterations or extensions of or to the property 
are covered by an appropriate planning permission, or by 
the provisions of the Town and Country Planning (General 
Development) Order, 1950 (S.I. 1950 No. 728), which gives 
general permission for many types of minor development. 
The present approved form of inquiry of local authorities will 
already disclose what planning permissions have been granted 

2 





636 [Vol. 96] THE 


since Ist July, 1948, but there is no easy way of finding out 
what was the extent of the property on that date without a 
physical inspection and inquiries of the vendor. If this point 
is appreciated, it will be realised why local authorities are 
reluctant to “ guarantee ”’ the use of the property, as mentioned 
earlier in this article. 

Clearly, an inspection of the property cannot readily be 
made in the normal case, nor is it suggested that it should. 
When a case requires more than usual care cannot readily 
be defined, as it turns so much on the exercise of professional 
experience or “ know-how.” In general it might be said, 
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however, that residential properties rarely present difficulties. 
If, of course, there has been a conversion of a house to a hotel 
or flats, or some residential class of use for which the property 
was not built, the necessity of a specific inquiry on this point 
is too obvious to need explanation. Industrial properties are 
undoubtedly more difficult and require care to ensure that 
the class of use carried on cannot be challenged by the local 
planning authority. This is particularly the case where the 
industrial use commenced during the war, or where the 


premises consist of a series of buildings. 
jJ.K.B. 


LICENCES FOR MUSIC AND DANCING 


Tuis article will review the law as to licences for music, 
singing, dancing and other public entertainments of the like 
kind. In the London and neighbouring areas such licences, 
where necessary, are obtained from the county or county 
borough council; in other parts of the country they are 
generally obtained from the licensing justices, where the 
Public Health Acts Amendment Act, 1890, s. 51, is in force. 
Where that Act is not in force, e.g., where the urban authority 
has not adopted it or the area is a rural district in which the 
Minister has not put it into force, no licence is required in the 
absence of a special local Act. Inquiry of the police will 
reveal what body, if any, in the area grants the licences. 

The grant of a licence for music, singing and dancing does 
not dispense with the need for other licences, e.g., to sell 
liquor or under theatre and cinema legislation (see 95 Sot. J. 
776), nor should the ‘‘ change of use’’ provisions of the 
Town and Country Planning Act be overlooked. Also, where 
copyright subsists in the music or records to be played, the 
necessary licence for performance in public must be obtained 
under the Copyright Act. While the statutes as to music and 
dancing licences do not require the taking out of a licence for 
private performances on single occasions (with certain 
exceptions in the County of London), permission under the 
Copyright Act, 1911, has been held to be necessary for one 
performance of a play at a village women’s institute at which 
only members were present (Jennings v. Stephens [1936] 
Ch. 469), and for performances of music at a proprietary 
club (the Embassy Club) when only members and guests were 
present (Harms Inc. and Chappell and Co. v. Martans Club 
[1927] 1 Ch. 526), in the lounge of a residential hotel in the 
presence of the residents and two dinner guests (Performing 
Right Society, Ltd. v. Hawthorns Hotel (Bournemouth), Ltd. 
[1933] Ch. 855), and in a factory (Ernest Turner Electrical 
Instruments, Ltd. v. Performing Right Society [1943] Ch. 167). 
A person who arranges for broadcast music to be heard in a 
public place, e.g., a publican installing a loud-speaker, is 
liable under the Copyright Act, although the B.B.C. may have 
the necessary licence under the Act for broadcasting copyright 
works (Performing Right Society v. Hammond’s Bradford 
Brewery Co. [1934] Ch. 121). A defendant was held liable 
under the Act when music from a loud-speaker in a private 
room was audible in his public restaurant (Performing Right 
Society v. Camelo [1936] 3 All E.R. 557; 80 Sor. J. 1015). 

The law as to music, singing and dancing licences is pretty 
much the same in the London area as outside, although local 
Acts may have added to it here and there. All such licences 
are renewable annually. In the London and neighbouring 
areas inquiry should be made of the clerk of the county or 
county borough council or the public control officer as to the 
procedure and times for applying for new licences. In the 


areas to which the Public Health Acts Amendment Act, 1890, 
s. 51, applies, new licences are granted at the general annual 


licensing meeting (for intoxicating liquor), at any adjournment 
thereof or at any specially convened sessions (at any of which 
meetings or sessions they may also be transferred). Fourteen 
days’ notice of the application for the grant or transfer must 
be given to the magistrates’ clerk and to the chief officer of 
police. Further, any magistrates’ court, i.e., not the licensing 
justices, may grant a licence to last for not more than two 
weeks without the fourteen days’ notice in advance having 
been given to the clerk and to the police (see s. 51 (11)). 
The renewal of the annual licences generally comes up at the 
general annual licensing meeting and no fourteen-day notice 
need be given of the application to renew. There is no appeal 
to quarter sessions against a decision of the justices under 
s. 51, apart from convictions. 

Two offences arise under s. 51, firstly, keeping or using 
premises for public dancing, singing, music or other public 
entertainment of the like kind without a licence and, secondly, 
failing to comply with the conditions of the licence when 
granted. Every licence must specify the days and hours of 
opening and closing and require the affixing, in some 
conspicuous place in the entrance, of an inscription in 
large capital letters: ‘‘ Licensed in pursuance of Act of 
Parliament (for the purposes permitted).”” By the Sunday 
Entertainments Act, 1932, s. 3, the licensing authority in any 
area may grant licences in respect only of “ musical entertain- 
ments ’’ (defined as a concert or similar entertainment 
consisting of the performance of music with or without 
singing or recitation) on Sundays, with or without special 
conditions. Licences’ for dancing on Sundays cannot be 
granted (R. v. Hereford JJ. ; ex parte Newton [1941] 1 K.B. 8). 
Except for the concession made by s. 3, the Sunday 
Observance Acts, 1625 to 1780, still apply, and, apart from 
any infringement of the conditions of the licence, the use of 
premises for public dancing on Sundays would probably 
attract a penalty up to £100 on prosecution in a magistrates’ 
court, under the Common Informers Act, 1951. A recent 
action, prior to the Act of 1951, under the Sunday Observance 
Act, 1780, because of public dancing on a Sunday was 
Houghton-Le Touzel v. Mecca, Ltd. [1950] 2 K.B. 612. 

Under s. 51, the premises which must not be kept or used 
without a licence are a house, room, garden or other place. 
In Farndale v. Bainbridge (1898), 42 Sor. J. 192, the 
“Pierrot Glee Singers’’ used a piece of land on Margate 
cliffs for public music and dancing. The piece of land was 
enclosed partly by a rope and stakes and partly by chairs, 
there being a tent for the performers. No charge was made 
for admission. The justices dismissed the charge under s. 51 
of using without a licence and, on appeal to the High Court, 
the prosecution contended that the piece of ground was a 
“place ’’ within the meaning of s. 51 and cited the decision 
of the Court of Appeal in Powell v. Kempton Park Racecourse 
Co., later affirmed at [1899] A.C. 143. It was held that these 
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contentions were good and the case was remitted to the 
justices. 

The entertainment must be public and a dancing teacher 
who allowed only his pupils and subscribers to come to the 
premises and did not admit the public in general required no 
licence (Bellis v. Burghall (1799), 2 Esp. 722, N.P.). Norisa 
licence needed for a subscription ball, where the sale of 
tickets is confined to the promoters and their friends, aliter 
where tickets are sold to the public generally even though 
they may be refused to improper persons; whether the 
entertainment is a public one is a question of fact (Maloney 
v. Lingard (1898), 42 Sor. J. 193). The Acts do not prohibit 
the use of premises on one occasion, such as a festival, without 
a licence for public dancing (Shutt v. Lewis (1804), 5 Esp. 128, 
N.P.). The London County Council (General Powers) 
Act, 1935, s. 55, however, provides that in the County of 
London references in the enactments relating to the keeping 
of premises for public dancing or music or other public enter- 
tainments of the like kind shall extend to, and be deemed to 
include references to, the using of premises for any of those 
purposes, whether on one occasion or more than one occasion, 
in such a manner and in such circumstances that, if such 
premises were used for such purpose otherwise than occasion- 
ally, the premises would be deemed to be kept for such purpose, 
and expressions relating to ‘“‘ keeping,” etc., where occurring 
in the enactments, shall be construed accordingly. Section 55 
also extends to public boxing and to public wrestling. 


Returning to the general law, occasional use may or may 
not be such as to require a licence; contrast Gregory v. 
Tuffs (1833), 6 Car. & P. 271, with Marks v. Benjamin (1839), 
5 M. & W. 565. Again it would seem to be a question of 
fact. A publican who put his wireless set in such a position 
that his family could hear it both in the private parts of the 
house and when serving in the public bars was convicted, 
there being evidence that this showed a sufficient degree of 
continuous or regular use (Badger v. James (1934), 78 Sor. J. 
768). Since the customers in the bars could obviously hear 
it also, this made it “‘ public ’’ music. 

The question sometimes arises as to whether any music 
suffices to make a licence necessary. In Quaglieni v. Matthews 
(1865), 29 J.P. 439, there was an unlicensed circus which 
included as its chief turns displays of horsemanship and a 
tightrope walker ‘‘ whose extraordinary feats surpassed 
anything ever seen in Cardiff.’ A band of six performers 
played “‘ composed music’”’ to aid the horses in their per- 
formances. It was held that, if there was music enough to 
constitute an essential ingredient in the exhibition, it might 
be an offence, though there were other parts of the entertain- 
ment assisted by it. The case was remitted to the justices 
with the opinion that it was not because some music is 
incidental to the horsemanship that the keeper was within 
the Act but, if there was sufficient music to be an essential 
part of the entertainment irrespective of the horsemanship, 
then he could be convicted. In R. v. Tucker (1877), 
2 Q.B.D. 417, an orchestra played at a skating rink and it 
was found that the music was not a subordinate thing but 
was a means of attracting people to the premises. A licence 
was therefore necessary and it was further held that a licence 
for dancing also was needed because many patrons “ rinked,’’ 
i.e., danced on roller skates. A licence for dancing is, of 
course, necessary whether the dancing be by dancing girls 
on the stage or by the public on the dance floor. Dancing 
on a tightrope merely to show the performer’s agility does 
not require a licence, however (Quaglient v. Matthews, supra). 
In a case reported at 115 J.P. News. 670, films were shown on 
nine Sunday evenings in five months in a hall for which there 
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was no music licence. The keeper was summoned, firstly, 
for using the hall for public entertainment of a like kind to 
public music and, secondly, for using it for public music. 
Evidence was given of the charge for admission and of music 
being provided by the sound-track of the films and by 
gramophone. There was a conviction on the first summons. 
On appeal to quarter sessions, there was additional evidence 
that in one film (‘‘ Jamaica Inn’’) the music lasted for less 
than two minutes and in another for forty-eight out of the 
eighty minutes of running time. The Recorder of Swansea 
allowed the appeal and said that he could not think that a 
man in the street who saw a film like “ Jamaica Inn ”’ would 
say that he had seen a musical entertainment. 


In Amusement Equipment Co. v. McMillan (1941), 85 So. J. 
333, the defendant company, in premises called ‘‘ Arcadia,’’ 
had installed fifty-four amusement devices of a non-musical 
nature and an automatic gramophone ; by inserting a penny 
in this mechanical equivalent of the merry, merry pipes of 
Pan, patrons could delight the ears of their fellow Arcadians 
and of people in the street with recorded music selected from 
a choice of twelve titles. The company’s staff were not 
allowed to use the gramophone but patrons used it con- 
tinuously. The justices held that the facts showed that the 
music formed a substantial, not subsidiary, part of the public 
entertainment and the mere numerical relation of the gramo- 
phone to the other machines was not the only test, the nature 
and extent of its use being material. The High Court upheld 
the conviction, Humphreys, J., stating that the justices had 
found everything necessary to show that the public came to 
the premises in order to hear the music and that the music 
must itself be the entertainment and not a subsidiary element. 
In a case reported in the Journal of Criminal Law, January, 
1951, p. 36, an automatic gramophone was installed in a milk 
bar but it was not used so frequently as the one in “ Arcadia,” 
though the customers had requested its installation. Nor 
was it audible in the street. The Recorder of Liverpool 
upheld a conviction for using the premises without a music 
licence, finding that there was consistent playing night after 
night. He also found that the presence of the gramophone 
had no substantial bearing on the trade of the milk bar. 


In Brearley v. Morley {1899} 2 Q.B. 121 the licensee of a 
public-house provided a piano in the smoke foom. Customers 
on two or three nights a week would play the piano, but the 
licensee himself provided no musical entertainment, nor did 
he pay a pianist. He could have stopped the playing at any 
time and he did not encourage his customers to play. it was 
held that no music licence was necessary as the licensee did 
not provide the music and it was not a public entertainment 
in any shape or way. In Robinson v. Sunderland, reported in 
the Brewing Trade Review Law Reports for 1935, p. 81, a 
licensee kept a piano in one of the bars and one customer 
practically monopolised it, although he was not asked to play 
by the licensee. The High Court held that this case was 
indistinguishable from Brearley v. Morley, supra, and that no 
music licence was necessary. Brearley’s case was cited in 
Amusement Equipment Co. v. McMillan, supra (the gramo- 
phone case), but was distinguished apparently on the ground 
that the premises ‘‘ Arcadia ’’ were kept for public music and 
that that music formed a substantial part of the public 
entertainment there. Also, a licensee who provides a machine 
from which anyone can produce music by inserting a coin 
goes much further towards providing a public entertainment 
than one who provides a piano which produces music only at 
the hands of someone who can play it. A conviction by 
magistrates of a licensee whose barmaid played the piano to 
the customers is mentioned at 78 J.P. News. 508. 
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While spontaneous singing by customers would probably 
not be an offence under s. 51 (unless deliberately encouraged 
by the licensee on several occasions), a licensee commits an 
offence if his licence under s. 51 forbids singing on the premises 
and nevertheless it occurs (Webster v. Evans, reported in the 
Brewing Trade Review for 1950, p. 956). The licensee in that 
particular case complained that, if he tried to stop the singing, 
the customers would wreck the place, but the rejoinder to 
that was that he should give up his music licence altogether 
or get it altered to allow singing. 

The Home Counties (Music and Dancing) Licensing Act, 
1926, under which licences are granted in several counties and 
county boroughs near London, does not apply to entertain- 
ments provided by a local authority in a park, garden or 
other place in its control, or in any building thereon (see s. 5). 
None of the Acts requiring licences for music and dancing 
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apply to camps, stations or naval establishments under the 
control of the Service Departments (Army Act, s. 1744). 

After 1st April, 1953, the licensing justices or authority 
may attach conditions to music and dancing licences regulating 
or prohibiting performances of hypnotism in the licensed 
place, and, in unlicensed places, their consent will be necessary 
before any such performances are given (Hypnotism Act, 
1952). In places where there is no authority granting music 
and dancing licences, the local council’s permission must be 
obtained. 

Generally, in any cases of doubt, clients should be advised 
to apply for a licence ; its cost is small, though they may find 
that the chief fire officer will wish to make conditions as to 
public safety. The case of Badger v. James, supra (the 
wireless set in the private room of a public-house audible in 
the bars), shows how wide a net the Acts cast. 


G. &. WW. 


REGISTERED LAND: MORTGAGEE VERSUS TENANT 


THE present housing shortage produces some nice legal 
problems in fields other than the rent restriction legislation 
for instance, in the law regulating the respective rights of 
a mortgagee and a tenant claiming under the same mortgagor. 
When problems concerning such rights arise, the question 
whether the land in respect of which the conflicting claims 
are made is registered land or not is often of the first 
importance, as was seen in Woolwich Equitable Building Society 
v. Marshall {1952} Ch. 1, the first case in which the bearing 
of certain provisions of the Land Registration Act, 1925, 
on the respective rights of mortgagee and tenant in the 
circumstances postulated was examined. Another case of a 
similar kind is to be found in that recently reported as City 
Permanent Building Society v. Miller [1952] W.N. 424 and 
2 T.L.R. 547. 

The first defendant, Miller (the ‘ villain ’’ of the piece), in 
October, 1950, agreed to grant to the second defendant 
a lease or tenancy of part of a house which, at that time, 
he did not own and in which, indeed, he appeared then to 
have had no interest whatsoever. This transaction was 
recorded in a written document, signed by Miller over a 
sixpenny stamp, by which Miller (a) acknowledged to have 
received from the second defendant “‘ the sum of £228 being 
three years’ rent at 30s. per week in advance in respect of ”’ 
the premises there described, and (b) agreed to grant to the 
second defendant “an unfurnished tenancy of the above 
premises for three years from the 16th October, 1950, and 
thereafter, on a weekly basis, at a rental of 30s. per week.”’ 
Thereafter the sequence of events was as follows. On the 
4th January, 1951, the then proprietor of the house in question, 
which was registered land, executed a transfer thereof to 
Miller and on the same day Miller executed a legal charge 
of the house to the plaintiff society to secure an advance. 
The land being registered land. the legal estate in the premises 
did not pass by the transfer; registration was required 
to produce that result. On the 10th January, Miller handed 
the key of the premises to the second defendant and, finally, 
on the 11th January, Miller was registered as proprietor 
and the plaintiff society as chargee of the premises. Some 
months later the plaintiff society claimed possession of the 
premises as against both defendants. Miller took no part 
in these proceedings, but the second defendant resisted the 
claim. 

But before proceeding to examine the nature of the defence, 
it is as well to note that, on the view which was taken on 


other points by the trial judge and the Court of Appeal, it 
was unnecessary to consider the question (which arose in 
several previous cases of a similar kind, beginning with 
Coventry Permanent Economic Building Society v. Jones [1951) 
1 T.L.R. 739) whether, the transfer and the charge in this 
case being executed on the same day, there had been any 
scintilla temporis between the transactions, or between their 
respective registrations, in which Miller had been the 
proprietor of the unencumbered fee simple of the premises 
out of which he could grant a lease to the defendant. This 
question, which has produced two contrary decisions (albeit 
on different facts) at first instance (viz., in Jones’s case and in 
Marshall's case, supra, respectively) was also mentioned to 
the Court of Appeal in Universal Permanent Building Society v. 
Cooke {1952) Ch. 95, but on neither occasion has that court 
found it necessary to express a concluded view thereon. 

In the present case the second defendant argued that she 
had an overriding interest in the land at the date of the 
charge to the plaintiff society and its registration, and that 
by reason of s. 70 (1) of the Land Registration Act, 1925, 
the society’s charge on, and interest in, the land was subject 
to such overriding interest. The list of overriding interests 
mentioned in s. 70 (1) includes “ (R) leases for any term or 
interest not exceeding twenty-one years, granted at a rent 
without taking a fine.’”’ By s. 3 of the Act, unless the context 
otherwise requires, ‘“‘lease’’ for the purposes of the Act 
includes, inter alia, an agreement for a lease ; and the second 
defendant’s case was that under the combined effect of these 
provisions her interest, acquired from Miller, overrode the 
plaintiff society’s interest. 

This view the Court of Appeal rejected. It was first objected 
by the plaintiff society that the sum of £228 obtained by 
Miller was a “ fine ’’ for the purposes of s. 70 (1) (R), and that 
therefore the second defendant had failed to bring herself 
within that provision. Harman, J., accepted this inter- 
pretation of the agreement between Miller and the second 
defendant. The Court of Appeal expressed no concluded 
opinion on this point, preferring to base their decision on 
another ground, but all members of the court appeared to 
incline to the view taken by the learned judge below. The 
ground of decision preferred by the Court of Appeal was that, 
despite the definition of ‘‘ lease ’’ in s. 3 of the Act whereby 
that expression includes an agreement for a lease, there was 
a context in the present case which required the exclusion 
of agreements for leases from the scope of s. 70 (1) (&). The 
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reasons given for this conclusion are difficult to reproduce 
in the space available in an article like this, but principally 
they were as follows: (1) Under the combined effect of 
ss. 52, 53 and 54 of the Law of Property Act, 1925, the 
agreement between Miller and the second defendant was 
not capable of creating a legal term in the premises. (2) The 
second defendant’s interest therein was, therefore, at highest, 
that of a person who has a contract for the grant of a lease 
and a right to obtain specific performance of that contract. 
(3) The use of the word “ granted’ in s. 70 (1) () imported 
the actual creation of a term of years, and excluded the case 
of a mere agreement to grant a lease. (4) This conclusion 
was reinforced by the fact that the agreement in this case 
was Clearly an estate contract within s. 10 (1), Class C (iv), of the 
Land Charges Act, 1925, and under s. 23 of that Act such 


Landlord and Tenant Notebook 


RENT CONTROL AND 


THE news that the Minister of Housing and Local Government 
has decided to make a full inquiry into the effect of rent 
control on maintenance of controlled property draws attention 
to the question of the liability of landlords for the repair of 
such property. I am, of course, not concerned with any 
political considerations, and it will be sufficient to mention, 
by way of introduction, that according to the Parliamentary 
correspondent of The Times there is “ increasing evidence of 
the number of rent-controlled houses which are becoming 
uninhabitable because the rents paid provide no margin for 
maintenance.” And the Sanitary Inspectors’ Association, 
quoted by the said correspondent, has stated that “in the 
case of most large towns figures are available to show that the 
annual wastage cxceeds the new accommodation made 
available.” (Which statement may afford a belated explana- 
tion to those of us who, when learning algebra, wondered 
what was the point of those problems in which we were told 
about a tank which was being filled by pipe A but was 
simultaneously being emptied by pipe B.) 

What may have struck lawyers on reading The Times or 
other reports is the underlying assumption that a landlord 
does repairs and pays for them out of the rent. But, while 
we all know that, except where and in so far as the Housing 
Act, 1936, s. 2, applies, a landlord is said not to be liable to 
his tenant for repairs which he has not undertaken to effect 
(“ The tenant takes premises as they are. Let him beware ”’: 
Keates v. Cadogan (1851), 20 L.J.C.P. 76; ‘‘ There is no law 
against letting a tumble-down house’”’: Lane v. Cox |1897) 
1 O.B. 415 (C.A.) ; and see Gott v. Gandy (1853), 2 E. & B. 
845), there are, both in fact and in law, other considerations 
pertinent to the occasion, 

The fact I have in mind is that a dwelling-house is, from 
the landlord’s point of view, inter alia, a capital asset, so 
that it may pay him to carry out repairs which he may not 
be obliged to carry out legally. The legal considerations are 
that a landlord has liabilities to persons other than his 
tenant, the important ones being common-law liability to 
third parties who may be injured by reason of defects which 
the landlord was entitled, though not obliged, to repair ; 
and liabilities to local authorities imposed by the Housing 
Act, 1936, and the Public Health Act, 1936. 

The “capital asset "’ aspect was touched upon in Broggi 
v. Robins (1899), 15 T.L.R. 224 (C.A.), though without 
express reference to principle. The defendants were a firm 
who had let two rooms in Soho to the father of the infant 
plaintiff, at 8s. 6d. a week. The plaintiff had fallen into 
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contracts affecting registered land are protected under the 
Land Registration Act, not as constituting overriding interests 
but by registering a caution. 

If the second defendant had obtained possession before 
the charge to the plaintiff society was registered, she would 
have been entitled to an overriding interest under another 
paragraph of s. 70 (1) of the Act, viz., para. (g) (“ the rights 
of every person in actual occupation ’’). That what 
happened in Marshall’s case, supra. But where an agreement 
for a tenancy of registered land is entered into, and there is 
to be any appreciable delay before possession is given, thi 
particular 


Was 


present case provides an awful warning of om 
respect, at least, in which an agreement for a lease of such 
land is infinitely inferior to an actual lease. 


“AB 


LIABILITY TO REPAIR 


the fire as the result of a floor plank giving way, and ultimately 
the decision in the defendants’ favour was based on absenc« 
of notice of defect. But it is of interest that, at first instance, 
they having denied that they had agreed to do repairs, one 
of them and their agent both testified that, while they never 
actually agreed to keep premises in repair, yet in fact they 
always did whatever repairs were necessary. [will 
suggest that landlords are incapable of being actuated by 
benevolence ; but perhaps Goddard, J., came nearer to 
describing things as they normally are when lhe 
Wilchick v. Marks, infra: ‘ They the landlords concerned 
would naturally take what steps they thought fit to preserve 
their property.”’ More recently, we have seen a new notion 
at work, that of ‘ business efficacy.””. In Mint v. Good 1950 
2 All E.R. 1159 (C.A.), Somervell, L.J., recognising an implied 
right of entry to effect repairs in the case of property let by 
the week, used language which appears to amount to an 
oliter dictum that the landlord would be responsible to thu 
tenant as well as to a stranger injured owing to a defect 
(which was the case before him). ‘It must be in the 
contemplation of both parties to a weekly tenancy that the 
tenant will not be called upon to do repairs, although the 
Rent Restrictions Acts have rather altered the position. 
Both sides must contemplate as the basis of the contract 
that the house will be kept in a reasonable and habitable 
condition by the landlord and not by the tenant,’’ and 
“although the !andlord does not bind himself to do 
so, both sides contemplate that he will have the right to 
enter and look after his property by doing repairs.”” A 
little later: “It seems to me necessary for the business 
efficacy of a contract for the weckly tenancy of a house that 
the landlord should have the right which I have defined. 

The idea of bringing considerations of business efficacy to 
bear on such a situation had, indeed, been adopted by 
Lord Porter in McCarrick v. Liverpool Corporation 1947 
A.C, 219 in connection with the question of notice of defects 
as a condition precedent to a landlord’s liability. To invoke 
it for the purpose of importing an obligation to repair, at all 
events towards a tenant, into an agreement which is silent 
on the subject appears to be going rather too far. Certainly 
the old conveyancers who used to qualify lessees’ repairing 
covenants with the explanatory phrase: “ Lest by 
chance or misfortune the payment of the rent should be 
hindered,”’ would experience some mental anguish on finding 
that ‘‘ business efficacy " now played a part in construing 
the grant of an estate in land. The earlier statement making 
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said, in 


any 
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maintenance the basis might well have bewildered them, and 
if they had got over their bewilderment they would have 
expected an inference that the tenant, not the landlord, was 
to do the necessary repairs. 

However, Mint v. Good actually dealt with the liability of 
a landlord to a third party, and should not be considered a 
binding authority on the question of liability to the tenant. 
It is, in fact, the most recent decision in a series which began 
with Wilchick v. Marks |1934)| 2 K.B.56, in which Goddard, J., 
delivered a carefully reasoned judgment applying to the law 
of landlord and tenant the principle by which control implied 
responsibility, as expressed by Abbott, C.J., in Laugher v. 
Pointer (1826), 5 B. & C. 547 (“ It is my fault if I do not so 
exercise my authority as to prevent injury to another’). 
lor the defendant landlords in the case concerned had reserved 
the right to effeet repairs which they had not undertaken to 
do, and this gave the plaintiff, a passer-by injured by the fall 
of a defective shutter, a valid claim against them (in addition 
to her claim against the tenant as occupier). The landlords 
had been aware of the defect, and Goddard, J.’s judgment 
made such knowledge a condition of their liability ; but Wringe 
v. Cohen 1940) 1 K.B. 229 (C.A.) decided that knowledge 
was immaterial, though it would be a valid defence to show 
that the nuisance had been caused by the act of a trespasser, 
or what Atkinson, J., called “a secret and unobservable 
operation of nature ’’ (giving, as a hypothetical example, 
subsidence under or near the foundations). Heap v. Ind 
Coope & Allsopp, Ltd. 1940) 2 K.B. 476 (C.A.) applied the 
principle to a case in which landlords had “ liberty to come 
’ and had ‘ from time 
to time carried out all necessary repairs.”” In Mint v. Good 
the landlord had not got so much as a right of entry ; but he 


upon the premises and repair them ’ 
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had from time to time done repairs, and the judgment of 
Denning, L.J., went as far as to suggest that permission to 
enter whenever he asked would render him liable, and to 
doubt whether a landlord could now exempt himself from 
liability to passers-by even by taking a covenant from the 
tenant to repair a structure adjoining the highway. 

I do not propose to examine the other kind of liability 
mentioned, that to local authorities, at any length; for the 
“ Notebook ”’ of 10th July, 1948 (92 Sot. J. 369), compared 
and contrasted the positions under the Public Health Act 
and the Housing Act, and discussed the possibility of a 
landlord having a remedy against his tenant in either case ; 
and Salisbury Corporation v. Roles (1948), 92 Sor. J. 618 
(discussed in the ‘‘ Notebook” of 13th November, 1948: 
92 Sot. J. 643), gave an account of a proceeding in which a 
divisional court showed some sympathy with the principle 
that a party challenged has the choice of weapons. I may, 
however, mention two things, one sounding in fact and the 
other in law, that have happened since, and which are 
pertinent to the occasion of this article. One is that history 
can now be said to have recorded cases of tenants refusing to 
accept the freehold reversions to their houses as gifts. The 
other is the decision in Rawlence v. Croydon Corporation 
(1952), 96 Sor. J. 530 (C.A.), reversing (as the ‘‘ Notebook ”’ 
of 14th June last, at 96 SoL. J. 372, rather expected) the 
judgment of the county court mentioned in our “ Current 
Topics of 31st May (96 Sot. J. 335), and holding that a 
landlord “ receives the rack-rent’’ of a controlled house, 
defined by the Housing Act, 1936, s. 9 (4), as “ not less than 
two-thirds of the full net annual value of the house,” though 
its value would, if there were no rent restriction, be more than 
50 per cent. more than its controlled rent. 

R. B. 


HERE AND THERE 


BACK TO LIFE 
lie law, like some vast mysterious monster, stirs into life. 
Reversing the habits of the hibernating creatures, it sleeps 
through the hot days, with only an occasional convulsive 
twitch in the Vacation Court, and wakes at the approach of 
winter. At the Old Bailey, at the Middlesex Sessions, in 
Newcastle-on-Tyne, it has already been giving itself a prelimi- 
nary stretch and before these written words reach the printed 
page it will have unrolled its full shining length in the central 
hall of the Royal Courts of Justice. During the period of 
repose and recuperation it has added, somewhat unexpectedly, 
to that length. At any rate the translation of Havers, J., 
to the Queen's Bench Division (where he brings the strength 
up to twenty-five) and the consequential metamorphosis 
of William Arthian Davies, Q.C., into Davies, J., have been met 
with an equal measure of surprise and approval. They mark 
a variation in the good old game of “cheat the prophet,” 
Which is usually played by the falsification of his forecasts, 
Whereas in this instance the Fleet Street and Temple tipsters 
did not even have their customary chance of making their 
customary shots in the dark or the half-light. It is generally 
felt that Havers, J., was outstandingly lucky to be released 
so soon from the limbo of the Divorce Division. Others 
have awaited their liberation longer and in vain. <As_ for 
Davies, J., already after tive years standing as a silk, it was 
perfectly clear that he was upward bound, but at fifty-one he 
seemed to have quite a comfortable margin of time in hand 
before renouncing the unlimited possibilities of private 
enterprise in practice, in favour of the circumscribed social 
security of a judge’s seat and salary. The Welsh circuits, 
no doubt, will rejoice alike at the consequent redistribution 
of work and at the strengthening of their representation 
among the sages of the law. There are Stable, J., and Jones, J., 


at first instance. In the Court of Appeal, Sir David Llewellyn 
Jenkins, though born in Devon and resident in Chelsea, can 
leave none in doubt as to the location of the land of his 
fathers. Wales will wish its new judge a speedy removal 
to the Queen’s Bench, for the more frequent satisfaction of 
having its causes on assize heard and determined by the 
sympathetic ear of one not an English, Irish or Scottish 
foreigner. 
THE TERM’S PROSPECTS 

THE assistance of the new judge in the Queen’s Bench 
Division coincides opportunely with a notable lengthening 
of the lists to a total of almost 1,500 cases. In sixty-seven, 
the jury, that now grievously diminished “palladium of our 
liberties ’’ (as it used to be known before the first noun became 
more familiar in a more frivolous context), will be called in 
to reinforce the wisdom of the legal technicians with the 
average common sense of the citizen. The appetite of the 
law will hardly be so voracious as to lick the platter clean 
by Christmas, especially as the demands of the provinces 
for judge-power at assizes will keep a great many of thy 
courts in the Strand empty of any business but the overslop 
of the ever-brimming Divorce Division. A section of the 
Press will be happy to note three breach of promise cases i 
the offing. This is just the very thing for which they were 
so badly in need of an increase of newsprint, and now they've 
got it we may expect the ‘‘ drama of the law ”’ to be played up 
again. It is probably too much to expect a consequential 
reappearance of the “famous Q.C.”’ in the old robust, 
exuberant style, whose “ build up” the Press used so powel 
fully to assist. The prevalence of the shorthand note has, 
perhaps, done as much as any single factor to play him down. 
Those telling questions, those felicitously interpolated 
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comments that arouse so much admiration in the heat of 
cross-examination have a way of making a very different 
impression when read in cold print by a higher tribunal. 


WHAT! NO BREAKFAST ? 
It is well that the feast is spread so abundantly in the 
Supreme Court lists, for Michaelmas term will not open with 
the Lord High Chancellor’s traditional hospitality. The 
profession will pray indeed as usual at Abbey and Cathedral, 
but it will be prayer with fasting. The judges and Queen's 
Counsel, like de Guiche at the siege of Arras, will wear their 
finery over empty stomachs, or, at any rate, stomachs not 
replenished at the expense of the Lord Chancellor’s Office. 
However, while they reap whatever moral benefit they may 
gain from one more turn of the screw of gastronomic self- 
denial the public will still be able to satisfy its eyes with the 
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always impressive pageant of scarlet and ermine, silk and 
gold lace and that apotheosis of horsehair, the full-bottomed 
wig. That goes on bringing a touch of colour to a world 
which in so many other aspects seems bent on accepting 
drabness as normal. One hopes that the long-established 
‘“ breakfast ’’ has not gone for ever. This year particularly 
it seems a pity to miss it since it would have given a repre- 
sentative section of the profession an opportunity to re-establish 
contact with its head—Lord Simonds. It would be going 
too far to say that it has lost its head, but that head has 
indeed been veiled of late by other pre-occupations. Once 
it was normal for the Lord Chancellor to preside at the 
hearing of appeals to the House of Lords, but in the past 
year the political sittings of their lordships and the increased 
administrative burdens of the office have completely debarred 
Lord Simonds from participating in judicial work. 
RICHARD Ror, 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SoOLiciToRS’ JOURNAL] 


Sale of Houses by Local Authorities 


Sir,—-I have read with interest the article on p. 591 of your 
issue of the 13th September, relating to the sale of houses by local 
authorities, and would make the following comments : 

1. The article assumes that, unless the conditions of the 
circular 64/52 are complied with, a conveyance is not valid ; 
presumably because s. 165 of the Local Government Act, 1933, 
is taken to be the sole source of any power to sell or convey. 
Accepting your contributor’s assumption, I should like to 
approach the matter from a different angle. 

2. On the assumption referred to, a solicitor must at his 
peril obtain conclusive evidence that the conditons have been 
complied with; otherwise his client obtains no title at all ; 
not merely an unsatisfactory title, the usual penalty for any 
carelessness. 

3. Is it really possible to obtain conclusive evidence ? 

(a) Any relative or friend of the sitting tenant may well 
represent himself to his own solicitor as being the sitting 
tenant. Even a careful enquiry of the local authority 
might, through some error of its junior officers, only confirm 
an erroneous claim. 

(}) Any would-be purchaser may assure his solicitor and 
also the local authority that he needs a house for his own 
exclusive use. Can the need ever be proved ? He may have 
a house in a neighbouring town which satisfies all genuine 
needs. 

4. The alternative to obtaining conclusive evidence would 
appear to be to rely upon the facts (1) that no one is likely to 
interfere with the purchaser’s ownership and (2) that the 
local authority has after all given full covenants for title 
and is normally in a position to pay damages for any breach 
thereof, 

5. I suggest that the simpler course is to rely upon the 


covenants for title and the extreme improbability of the 


conveyance being questioned by the local authority. [Tt will 
doubtless shock many of your readers it the question is asked 

“Does it really matter if the conveyance is invalid ?’’ i.e., 
for conveying any estate in the property. Plainly no recitals 
or statutory declaration can make the deed valid if in fact it ts 


not. No doubt after the lapse of twenty vears an invalid 
conveyance with suitable recitals could be foreed upon a 
the meantime, is every purchaser's solicito 


purchaser. In 
to make exhaustive enquiries in an endeavour to satisfy himself 
as to the evidence, knowing it can never be quite conclusive, 
and then risk an occasional nightmare regarding the possibility 
that he has given his client a ‘‘ conveyance ’’ which does not 
convey the property to him? Is this’ really practical 
conveyancing 


~*~ 


HrENrRY GANDY. 


Newcastle-upon-Tyne, 


J. G.S. writes—‘‘ 1. The source of the power to sell the houses 
in question is the Housing Act, 1936, s. 79 (1), but this does not 
affect the discussion as consent is required in the same way as 
by the Local Government Act, 1933, s. 165 (which gives a general 
power of sale of land). 


2. IL agree that it is most difficult to obtain conclusive evidence 
on relevant matters but this is not unusual in conveyancing 
practice. Nevertheless, the purchaser will normally the 
facts in question and the solicitor cannot be blamed if he is 


know 


wrongly instructed. . 


3. There is much to be said, from a practical point of view, 
for relying on covenants for title and the improbability of the 
conveyance being questioned. The difficulty I envisage, however, 
is that a subsequent purchaser’s solicitor might not take thi 
view, and might call for proof of facts on which the title depend 
My suggestions were intended to prepare, as far as reasonably 
possible, for this eventuality.” 
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Gibson’s Conveyancing. Seventeenth Edition. By R. H. 
Kerstey, M.A., LL.M. (Cantab), Solicitor. 1952. London: 
The Law Notes Lending Library, Ltd. £3 17s. 6d. net. 


This edition of the recognised students’ textbook on 
conveyancing is most welcome, particularly on account of 
the inclusion of recent legislation, such as the Town and 
Country Planning Act, 1947, and the Agricultural Holdings 
Act, 1948. The new editor has undoubtedly retained the 
customary high standards of former editors in spite of the 
exceptional difficulty of incorporating in a suitable manner 
this unusual new material. 

The form of the book has been slightly amended by the 
elimination of marginal headings and the incorporation in the 
text of a larger number of headings. There can be little doubt 
of the advantage of this change to students. The other 
material alteration is the inclusion of two new chapters, one 
on ‘‘ Inquiries before Contract "’ and the other on ‘‘ Compulsory 
Sales.’ The decision to deal with these topics is undoubtedly 
correct, as students can now reasonably be required to have 
some understanding of them. 

A consideration of inquiries before contract necessarily 
involves sornae knowledge of the provisions of the Town and 
Country Planning Act, 1947. This difficulty has been met 
by the inclusion of a brief but adequate account of planning 
law in the early pages of the new chapter dealing with such 
inquiries. We agree entirely with this method of approach ; 
an understanding of conveyancing practice now necessitates 
a grasp of at least the principles of the 1947 Act and there is 
no more satisfactory way of presenting the essential informa- 
tion to a student. As the account of planning law must 
necessarily be condensed into a few pages, without losing the 
clarity of explanation invariably found in this book, the 
editor has been obliged to limit carefully the statements of 
detailed rules. Where to draw the line on a matter of this 
description is so much a matter of opinion that any eriticism 
of the editor's decisions would be unjust. On the whole we 
think he has tackled the problem admirably. The only 
point on which we would express a different opinion arises 
out of the editor's failure to explain development plans. 
In conveyancing practice their importance is very often not 
all it appears to be but development plans are mentioned so 
frequently in connection with inquiries before contract that 
a student will* be in some difficulty unless he knows their 
general purpose and broad contents. If (as would be quite 
proper) we are asked what we would omit to allow an equiva- 
lent amount of space (the regular lengthening of students’ 
books being an admitted evil), we would answer that the 
statements of exemptions from development charge on 
pp. 70 to 73 would be better presented to students rather 
more briefly, for instance by the omission of words necessary 
in an enactment but superfluous in a students’ book ; the 
contents of these pages are too detailed for a student’s memory 
and, even if they are adequate for reference by a practitioner, 
other similar explanations are not. Incidentally, it is sug- 
gested that the rules affecting controlled price houses are 
now of such importance as to justify brief mention. 

One does not expect a students’ book to break a great deal 
of new ground. It is sufficient to record that this edition 
accepts the middle-of-the-road view of the effect of the 1947 
Act on conveyancing practice which is now almost universally 
held. The view is expressed (p. 76) that “ permitted use ”’ 
is not a matter of title which must be disclosed to a purchaser 
without any inquiry from him; on the other hand the duty 
of a solicitor to a purchaser to make preliminary inquiries on 
planning matters is accepted (pp. 60, 75). 

The new chapter on compulsory sales is sound and sets out 
admirably those rules one needs constantly to bear in mind in 
practice. Consequently, many solicitors would be well 
advised to read this chapter in order to appreciate the outline 
of the subject which in future will be available to students, 


Mr. Kersley’s modestly written preface expresses the hope 
that his new edition has not fallen too far short of the high 
standard the work maintained under Mr. Rivington’s editor- 
ship. Those of us who know both Mr. H. Gibson Rivington 
and Mr. Kersley recognise Mr. Kersley as a proper successor, 
and we are most pleased to receive proof of the continued 
success of their work. 


Agricultural Arbitrations. By R. CHartes WALMSLEY, 
F.R.LC.S., F.L.A.S., Chartered Surveyor and Chartered 
Land Agent. 1952. London: The Estates Gazette, Ltd. 
25s. net. 

In his Preface, the author says that it is to help the 
arbitrator himself that this book has been primarily written. 
This may be so, but a claim that a large number of secondary 
objects has been attained could be established without 
difficulty. It is true that some points which confront 
arbitrators and lawyers alike are not fully dealt with, e.g., 
what is an agricultural hoiding ? In such cases the author is 
content to draw attention to the authorities in which the 
matter has been discussed or considered (and there is no 
Table of Cases). But, in general, his summary of ‘“ matters 
within ’’ and ‘‘ matters outside "’ what he calls the Agricultural 
Code is excellent and useful; and the chapters in which he 
takes the reader through the stages of an arbitration, from 
‘“ Prior to the Appointment " down to “ Costs "’ are full of 
useful information and, what may be perhaps more valuable 
still, of equally useful suggestions. The author has, naturally, 
a good deal to say, in his chapter on “ The Hearing,’’ about 
the law of evidence; the legal practitioner might wish he 
had said more, especially about the effect of letting in 
inadmissible evidence, which the author regards as a less 
serious mistake than the rejection of what is legally admissible. 
May it not be that this is in some measure due to the difficulty 
of knowing whether or not the arbitrator has been influenced 
by the inadmissible “ evidence”? Another chapter deserving 
of specific mention is devoted to “ Rent Arbitrations ”’ ; in 
this, the author discusses and summarises a number of 
principles, some having “ statutory authority and others 
evolved by himself, which are likely to prove extremely 
helpful to those concerned. And the concluding chapter, 
on ‘ Misconduct,’”’ gives us a very terse but authoritative 
statement of the position that may arise when proceedings 
to set aside have to be contemplated. 


The Stock Exchange Official Year Book, 1952. Vol. II. 
Editor-in-Chief: Sir Hewitt SKINNER, Bt. = 1952. 
London: Thomas Skinner & Co. (Publishers), Ltd. Two 
volumes, /7 net. 

The work of bringing vol. II of the Stock Exchange Official 
Year Book up to date has been heavier than usual this year 
owing to the revision, which has now been completed, of the 
details of the rights of preference shares. At the same time 
the number of new companies introduced into the two 
volumes this year is about 136, following a similar number 
in 1951. 

Volume II comprises the Commercial and Industrial and 
Mines sections, and contains a combined index to both 
volumes. 


Register of Defunct and Other Companies, 1952. 
Editor-in-Chief : Sir Hewitrr SKINNER, Bt. 1952. 
London : Thomas Skinner & Co. (Publishers), Ltd. 
20s. net. 

This volume of accumulating information as to the demise 
or reconstitution of securities and companies which have 
passed out of previous editions of The Stock Exchange 
Official Year Book increases steadily in size. Its main 
purpose is to save the time of all who are engaged in dealing 
with deceased estates, 
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THE LAW SOCIETY: ANNUAL CONFERENCE, 1952 


\bout 720 members of The Law Society gathered for the 
annual conference, which opened in the Winter Garden, East- 
bourne, on 23rd September. The President, Mr. DiINGWALL 
LATHAM BatEson, C.B.E., M.C., was in the chair, and was 
accompanied on the platform by members of the Council. 


The conference was welcomed to the town by the Mayor 
\lderman EI. C. MArTiIN). He said he was sure such conferences 
provided opportunities for fruitful discussion that must be 
advantageous to all. He referred to the réle of the family 
solicitor as that of guide, philosopher and friend. 


Mr. W. G. Perkins, President of the Eastbourne Law Society, 
aid that The Law Society met for its conference in Eastbourne 
twenty-four years ago. When he compared the numbers of 
members who attended then with those at this latest conference, 
he thought it was a matter for congratulation. 


The Prestpenr thanked the Mayor for his attendance and 
message of welcome, and paid a tribute to the Town Clerk of 


lkastbourne (Mr. I. H. Busby) for the work he had put in in helping 
to organise the conference in the town. 


lever since we started our conferences after the war,’’ the 
President added, “ we have recognised that the mayors and 
corporations of the towns and cities in which we have been were 
the main factors in our success. We have had four conferences, 
each one more successful than the last, and when it was decided 
to come to Eastbourne, I felt sure that we would have a con 
ference which would eclipse even those we had had before. Since 
we have been here, I feel sure that that premonition will prove 
correct.’ ‘i 

FUNCTIONS OF THtr Law SocieTys 


Phe PREsipeNT, in his inaugural address, said that in these 
past four conferences the committees of the Council were selected 
to a certain extent at random, with the primary object of giving 
members attending the conferences an opportunity of learning 
details of and discussing frankly as many branches of the 
Society's work as was possible. This year, however, and to a 
slight extent last year, the Council selected for discussion in 
committee the matters which were likely to be of mosi iaportance 
in the immediate future. Consequently the committee meetings 
at the Eastbourne conference would be receiving reports from 
their chairmen on the very subjects with which, were he (the 
President) to follow precedent, he should be dealing in_ his 
address, 

I have accordingly decided to depart from precedent this 
vear,”’ the President continued, “ and to address you on a specif 
theme. Several topics have suggested themselves to me as 
possibilities ; for example, ‘ The influence of the lawyer on the 
development of public opinion,’ * The part which solicitors should 
play in the work of their own professional body,’ or ‘ The place 
of the solicitor in English life.’ All three seem to me to provide 
material to stimulate the thoughts of members at a conference 
such as this, where we have both the time and the opportunity to 
look objectively at the work of our profession. — | prefer these three 
subjects, however, to be developed, perhaps, by one of my 
successors in office, and, as we are to-day more especially con 
sidering the work of The Law Society, L propose to speak on 

fhe place of The Law Society in the professional organisation 
of solicitors.’ 

“This is a wide subject which will allow me to refer to almost 
anything without being accused of irrelevancy (/aughter), and 
Lam going to develop it in two ways: first, by outlining our present 
main functions, and second, by indicating some of the roads 
which T think might profitably be followed in the future. Some 
parts of what I have to say may be clementary, but [ venture to 
hope that even the most experienced amongst you here to-day 
may find the picture as a whole not uninteresting. 


‘One of the features of the growth of social life in England 
during the last 100 years or so is the creation of a number of 
new professions, and in these modern times, when the tendency 
has been to level down, this is, indeed, an encouraging sign, 
because the adoption of professional status by a body of men 
engaged upon some common business must indicate not only a 
desire to improve the standing of that body itself, but a conscious- 
ness of duty owed to the public and, therefore, an obligation to 
set and maintain standards of specialist knowledge and of ethical 
conduct, without which the claim to be a_ profession is 


meaningless. 


“ As regards our own profession of the law—or, rather, 1 should 
say our branch of it—there can be little doubt that even 200 years 
avo, when the immediate predecessor of The Law Society, 
namely, the Society of Gentlemen Practisers in the Courts of 
Law and Equity, was founded (after the Inns of Chancery had 
fallen into decay), the maintenance of proper standards of 
professional conduct was regarded as being of paramount 
importance, for the members met for the first time on the 
13th February, 1739, and in (to me) somewhat quaint but very 
picturesque words, resolved that ‘They unanimously declare 
their utmost abhorrence and detestation of all male and unfair 
practice, and that they will do their utmost endeavours to detect 
and discountenance the same, and to that end it is agreed that 
a general meeting be had twice a year.’ 

“To-day, the functions of the societies or organisations of the 
well recognised professions in this country are widely different. 
This, no doubt, is in part due to the differences in the objects 
of the professions themselves. Some are founded primarily fot 
the advancement of scientific knowledge ; some have education 
as their principal motive; and yet others the protection of the 
members of the profession themselves. So tar as we have been 
able to discover, however, no professional body provides so 
comprehensive a service to its members and the public as does 
The Law Society of to-day. That, let me hasten to add, does 
not mean that we provide every service to our members that 
other bodies may provide for theirs, or that we are content 
with the number or extent or, indeed, the efficiency of the services 
which we do prov ide. 

The more modern professions have commonly taken steps, 
as the first stage in acquiring professional status, to provick 
for registration either of the members of their profession or o! 
the functions which those members are to perform or both ; 
they have also sought and obtained legislation to prevent persons 
other than those registered as members either from describing 
themselves as such or, alternatively, from performing specific 
functions without the particular professional qualification. 


L am one of those who think that where expert advice is 
required on a specialised subject the public ought to be able to 
rely on the knowledge and skill of any person purporting to 
vive advice. I am not, however, personally enamoured © 
legislation restricting the public ’s right to discharge a particulat 
function, thereby creating in effect a monopoly in a particulat 
section of the public, unless and until that body or profession, 
if it has reached that status, has proved by its standards ot 
professional training and examination that its members hav 
sufficient skill and, by the laying down of strict standards ot 
professional conduct, that it is conscious of the duty which it 
owes to the public to provide the service which is demanded 
of it. ; 

The President said he supposed it was the existence of thes 
three factors which had distinguished through the ages the two 
great professions of law and medicine, It was, he suspected, 
their clear knowledge of what were the obligations of a 
profession that enabled their predecessors in framing the 
original charter to define so succinctly its objects as being “ to 
promote professional improvement and facilitate the acquisition 
of legal knowledge.”’ Some two years ago the special committe 
appointed by members of The Law Society in general meeting 
to re-examine the constitution of the Society found nothing to 
criticise in the Society’s objects as so defined. 


Setting out to consider how the Soc lety had attempted to 


attain these objects, the President said : “‘ First, as to the advance 
ment of legal knowledge. This falls into two parts: — the 
achievement of a sufficient standard of legal knowledge and 
practical experience to justify the admission of a new entrant 
into the profession, and what is much more difficult, the task o! 
maintaining after admission an up-to-date knowledge of the law 


and practice of our profession, despite the endless claims upo! 
our time when engaged in the day-to-day hurly-burly of professional! 
life. 

“With a very wide subject like English law, which is con 
tinually changing, where judicial decisions have the effect o! 
interpreting the law in specific cases so as to conform with the 
current facts of everyday life, and where statute follows statute 
from Parliament with distressing rapidity, it is essential alway: 
to be on the watch to see that proper emphasis is laid by those 
respon stble for the education of the articled clerks on the subjec ts 
which are of paramount importance, and that undue weight Is 
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not given to a knowledge of branches of the law which may have 
been important in the past but, under changing conditions, have 
ceased to be so. We believe—and our branch of the profession 
has proceeded to train the rising generation in reliance on that 
belief—that the best teaching to become a practising solicitor is 
to serve under articles of clerkship in a solicitor’s office. 


“‘ Of course, the history and theory of the law are also important 
elements in the proper education of a man of learning, as every 
member of the profession should be. We have, therefore, tried 
to see that the need for these is supplied by the Society’s School 
of Law in London, at which we have at any one time some 
400 students, and at the Approved Law Schools throughout 
the provinces, to the Law Faculties of which the Society makes 
financial grants. It is, however, mainly upon practical training 
that the Society pins its faith. In this connection, unfortunately, 
maybe, we have to try to determine whether the individual 
candidates have gained an adequate knowledge of the law by 
subjecting them to examinations at intervals during their course 
of training.” 


The President pointed out that the extent and scope of 
examinations, and particularly of the Final Examination, would 
be the subject of discussion at the meeting of one of the com- 
mittees at the conference. He referred in passing to Mr. L. C. 
Warmington, a member of the Eastbourne Law Society, who was 
for so long a partner in a certain firm, and as such was responsible 
for seeing that most of them passed their examinations. 
(Laughter.) 

As to maintaining an up-to-date knowledge of the law, the 
President said the Society had endeavoured to assist the qualified 
practitioners by the delivery and subsequent publication of 
lectures dealing especially with changes in the law during the 
preceding period of twelve months. To a limited extent also, 
but without encroaching upon the normal sphere of the legal 
press, they drew attention from time to time in the columns 
of the Society’s Gazette to important decisions and changes in 
practice and procedure as they were made. One direct step 
which they took in this connection was the publication at the end 
of the 1939-45 war of the Modern Law Manual (which set out the 
principal changes in the law during the war period), expressly 
for the benefit of members of the profession returning from active 
service in the armed forces. Finally in this connection, not only 
the International Legal Conferences in which the Society had 
been playing its part, but even these annual conferences, made 
their contribution, for it was by the opportunities which the 
conferences provided to get to know one’s fellow practitioners and 
to discuss matters of difficulty or common interest, particularly 
in the informal atmosphere which they tried to create at meetings 
of the committees, that a great deal of knowledge could be 
acquired. 

“Nor have we forgotten the desirability of legal education for 
our unqualified clerks,’’ the President continued. ‘‘ We have 
within the last two years arranged with the Solicitors’ Managing 
Clerks’ Association jointly to conduct examinations in specialised 
branches of the law for clerks who seek to attain the status 
of a managing clerk, and successful candidates receive a diploma 
from The Law Society. Our experience already shows that this 
is not only a desirable but a welcome service.”’ 


DISCIPLINE AND ETIQUETTE 
The President referred to what was done to promote professional 
improvement. This was the other main object of the Society as 
specified in the Charter. 


“The first and most vital matter to every member of the 
profession,’’ he went on, ‘is his own reputation and that of 
the profession as a whole. Any member who falls into disrepute 
damages not only himself but, whether he realises it or not, 
every one of his colleagues. The importance of maintaining 
the high standard of professional integrity cannot be over- 
estimated and particularly in the case of a profession such as 
ours, through whose hands pass such large sums of money and 
on whose advice and example so many sections of the public 
rely. As a profession we have ever been conscious of our 
vulnerability in this respect and, consequently, step by step 
over the years, we have sought to tighten up our professional 
rules and our regulations as to etiquette until, to-day, we have 
probably the strictest disciplinary standards of any professional 
organisation in the world. 


“‘ Discipline is not a happy subject to discuss, but it is a very 
vital one, and I therefore feel justified in occupying a few minutes 
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of your time in outlining the principal steps which have been 
taken to safeguard our professional reputation.”’ 

Here the President described how an intending. solicitor, 
before he entered into articles of clerkship, was interviewed by 
a committee of practising lawyers with a view to their being 
satisfied that he or she was, both in character and in suitability, 
one who might be expected to become a worthy member of an 
honourable profession. These interviews were but of recent 
origin. They were not easy, because so often those who appeared 
for interview were very young and were unlikely to have exhibited 
characteristics which patently made them unsuitable to be 
articled. Nevertheless, even if in the great majority of cases 
the candidates were approved, these interviews served a useful 
purpose in that they brought home at a very early stage to 
future members of the profession the fact that they would be 
expected to maintain proper standards and that it was not open 
to anyone at his whim to decide that a career as a solicitor was 
his for the taking. ‘There had already been cases of young people 
being deterred through these interviews from attempting to 
become solicitors, to their own ultimate advantage. 

“On the other hand,’’ said the President, ‘‘ you should know 
that The Law Society is often able to assist financially, through 
the Bursaries Committee, deserving young men and women 
who would otherwise be unable to enter the profession. Several 
bequests are administered by this committee, such as_ the 
Stannard Bequest, the Longmore Bequest, the Nash Bequest and 
the Partington Bequest. The terms of the various gifts vary, 
of course, according to the intentions of the testator, but anyone 
who knows of a would-be articled clerk who hesitates to embark 
on this career owing to lack of means should suggest that he 
should inquire of The Law Society whether there is any 
possibility of obtaining the necessary assistance. 

“Then at the next stage before admission we require a satis 
factory report from the articled clerk’s principal, and should 
there have been an adverse report of a serious character during 
service under articles, we have power to prohibit the candidate 
from sitting for the examinations. 

“As regards the qualified members of the profession, the 
discipline, as you know, is strict. There are rules regulating the 
keeping of clients’ money and trust moneys, and certain practice 
rules laying down in broad outline the proper standards of 
behaviour with which solicitors must comply on certain purely 
professional matters. Every practising solicitor on applying 
for his annual certificate makes a personal declaration that he has 
complied with the rules governing the keeping of banking accounts 
and the proper books of account of clients’ moneys, and once 
during each period of twelve months lodges with The Law Society 
a certificate by a qualified accountant that his accounts are in 
order. Where we may have reason to think that something 
may be going wrong we have power to inspect,the books of account 
of a solicitor at any time, and if in an individual case it is found 
that there have been defalcations, proceedings are brought 
before the Disciplinary Committee, which, let me remind you, 
is a body appointed by the Master of the Rolls quite independently 
of The Law Society, from the decision of which committee an 
appeal lies to three judges of the High Court. The powers of 
the Disciplinary Committee are great, for they may order the 
name of the solicitor to be struck off the Roll ; they may suspend 
him from practice or, in cases in which they consider there may 
be extenuating circumstances, they may impose a monetary 
fine up to £500. 

‘“T would not in the ordinary way have made reference to this 
somewhat gloomy subject, but I do so in order to tell you of 
its brighter side. The great bulk of the stringent rules which have 
been made have been in force for less than twenty years, and 
during that time the serious cases which have come to be dealt 
with by the Disciplinary Committee have fallen to something 
like one-third of what they were before. I have no doubt 
whatever that in a few years these cases will be almost negligible 

“In addition to these safeguards there is also power vested in 
The Law Society to refuse the issue of a practising certificate in 
a number of cases, probably the most important of which is 
where the Council have asked for an explanation in a matter 
affecting the conduct of a solicitor and have not received one which 
is regarded as being sufficient or satisfactory.”’ 

The President went on to say that apart from all this the 
Society did much valuable work through the Professional Purposes 
Committee, which met fortnightly throughout the year. It 
expressed a large number of opinions on questions of etiquette 





646 [Vol. 96] THE 


for the guidance of members. These formed the basis of a recent 
series of lectures which had been delivered and published by the 
Society for the assistance of the profession. 


“ All this is no doubt very well,’’ he continued, ‘‘ but everyone 
knows that in every profession from time to time there will be 
black sheep, and we cannot hope in a body so large as our own 
to avoid occasionally being brought into discredit by the activities 
of one of ournumber. To meet that position we have taken steps 
to create a fund to which all practising solicitors contribute, 
out of which there may be repaid the amount of any loss which a 
client may have suffered through the dishonesty of a solicitor. 
I do not believe that any other single step which has been taken 
by the profession has done more to restore and enhance the public 
confidence in us than has the creation of the Compensation Fund. 
The public are not interested merely in seeing someone who has 
defrauded them being removed from his profession or even 
subjected to the penalties of the criminal law. What they want is 
the return of their money, and the fact that as a profession we 
have created this fund has demonstrated in the most practical 
way the confidence which we have collectively as a profession 
in the integrity of every single member of it. It is interesting 
to observe that within the last few months the members of 
the Stock Exchange have decided to follow 6ur example in this 
respect, and that the lawyers of Denmark (who are contemplating 
the same step) have asked us to supply them with information 
about our fund.” 

The President observed that another less obvious contribution 
which the Society made towards maintaining the prestige of the 
profession was the work of the Scale Committee in arbitrating free 
of charge in many hundreds of cases submitted to them during 
the year for adjudication. It used to be said that members of the 
profession liked to litigate on matters of small importance with 
the object of running up costs. They knew that that was not the 
case, but that quite often, where the amount involved was small, 
the matter of principle might be large. In giving their services 
as arbitrators to determine disputed points in a large number of 
comparatively small matters, the Council, the President believed, 
were removing the possibility of hostile criticism of that sort 
being made. 

‘‘ Perhaps,’’ he continued, ‘‘ one of the greatest contributions 
which we have made as a profession to the public good has been 
the evidence which we have tendered on a very wide range of 
matters to Royal Commissions or Departmental Committees 
concerned with the reform of the law. Looking back over the 
annual reports of The Law Society during the last ten years, 
it is interesting to see the large number of matters in which the 
views of our branch of the profession have been sought, and 
satisfactory to note that, in pursuance of the policy which the 
Council have adopted now for many years of making constructive 
suggestions rather than merely destructive criticism, so many of 
our recommendations have become embodied in the law of the 
country. Much of the evidence given in this way is altruistic, 
but I must refer at this point to that given recently on the all- 
important subject of Retirement Benefits, a subject which is 
vital to the continuation of private practice as we know it. The 
Law Society has taken the lead in this matter, and although the 
Tucker Committee (which was set up as a result of joint repre- 
sentations by The Law Society and the Institute of Chartered 
Accountants in England and Wales) has not yet reported to the 
Government, I cannot believe that its report will fail to recognise 
the injustice of the present position and the urgent need for 
legislation.” 

Touching the question of public relations, the President 
remarked the importance which the Society attached to overseas 
relations. The Law Society was, like the General Council of the 
Bar, a member of the newly formed International Bar Association. 
The International Bar Association held a legal conference every 
two years, and any member of The Law Society was entitled to 
attend and take part in discussions. The first of these conferences 
was held in New York, when the secretary of The Law Society, 
Mr. Lund, made history by representing both branches of the 
English legal profession. 


FuTURE DEVELOPMENTS 
Speaking of the future, the President said that in the field of 
education, for example, they might take a more active part in the 
promotion and sponsoring of local societies of articled clerks and 
in the encouragement of activities on their part which would be 
of assistance to them in their professional careers. 
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‘“‘ T should like to interject here, ’’ he went on, “‘ that I have a 
very strong feeling upon the subject of advocacy. We have as 
a profession neglected this very much in the past, and it is a 
subject to which, I hope and believe, the newly formed Professional 
Business Committee will devote some attention.”’ 


He thought that they might acquire a hotel or other suitable 
premises in the North of England where they could establish a 
Law School run on the lines of The Law Society’s School in London. 
It could serve all clerks articled in the North. They might also 
provide hostels there for students as was found necessary in 
London. If funds permitted, it would undoubtedly be of 
advantage if the Society could acquire blocks of premises in 
the legal centre of London and other big cities which could be 
made available as offices for members of the profession, rather on 
the lines of the Inns of Courts. 


Drawing to a close, the President said it had seemed to him that 
The Law Society might materially help practising solicitors if 
they established something in the nature of a ‘‘ Brief Exchange.”’ 
By that he meant that they might have available at The Law 
Society, for the use of any solicitor who wished to employ the 
services of a member of the Bar, a register showing the particular 
branches of the law or courts in which barristers practise and the 
normal fees which they require for their services. 

“T have for long thought,’’ he said, “‘ that one of the evils of 
the present system is that nearly all the contentious business of 
our branch of the profession tends to be concentrated in the hands 
of a comparatively few members of the Bar. Very many able 
barristers are underworked while the few are grossly over- 
worked, and their fees accordingly ‘ rocket ’.”’ 

Before throwing the meeting open to discussion, the President 
announced that Lord Justice Birkett, who was to have addressed 
the conference on ‘‘ The lawyer’s contribution to humanity,” 
was temporarily indisposed, and upon doctor’s orders could not 
be with them. Instead, Sir Hartley Shawcross, who lived in 
Sussex, had consented to take his place. 

Mr. C. CursHAM (Nottingham) raised the question of charging 
clauses in relation to solicitor-trustees. He had always thought 
that solicitors who had to prepare wills and deal with family 
trusts would like to see the clause abolished. It was very 
difficult to explain the necessity of it to clients. 

“‘ Personally,’’ he added, “I think it is a clause for which, 
at the present time, I see no necessity. In these days when 
solicitors’ costs are subject to taxation, I see no reason for it. 
I believe it is the case that in Scottish law there is no such clause 
and no necessity for it. I suggest that this matter should be 
referred to committee.”’ 

Mr. G. E. HuGues (Bath), speaking of the Rent Acts, said, 
‘“ unlike the poor, they are still with us.’’ This was rather a 
critical matter which affected both themselves and their clients, 
whether landlords or,tenants. Mr. Macmillan had recently 
appointed a Departmental Committee to deal with it, but he 
himself thought a short resolution might be put forward recording 
their views that the Acts called for amendment. He mentioned 
also the provisions of the Town and Country Planning Act 
relating to change of use and development charges. They 
operated in an obscure manner, and he urged that pressure should 
be brought to bear to have this Act amended. 

Mr. J. S. C. GURNEY-CHAMPION (Newport, Isle of Wight) said 
he had been asked on behalf of his society to bring forward a 
matter concerning public relations. There was a growing 
tendency among the public to seek and receive legal advice 
from sources other than the legal profession. As an example 
of this tendency they had had a case in the Isle of Wight of 
legal advice having been given by a certain national newspaper. 
He believed several national newspapers had bureaux which 
answered queries. 

“In this case,’’ said Mr. Gurney-Champion, “ the advice 
given was proved to be wrong.”’ 

He mentioned as another example the publication of legal 
works by non-iegal bodies. 

Mr. G. E. Surimpton (Eastbourne and London) mentioned 
the subject of solicitors’ remuneration. This was most vital to 
the profession. Under the Solicitors’ Remuneration Act costs 
were subject to controls which were peculiar to their profession 
and which would not be tolerated by any other profession. 
It was bad enough to have control, but it was still worse when 
it was exercised unfairly, and it had been exercised against them 
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unfairly in the last few years. They all knew that the scale of 
remuneration was fixed as long ago as 1882 when living was 
cheap, rents were low, salaries were disgracefully low in many 
cases and the whole of solicitors’ expenses were low. Since then 
there had been two world wars with a consequent increase in 
expenses and a disastrous depreciation in the value of money. 


““T am inclined to think,’’ Mr. Shrimpton went on, “‘ that since 
1882 solicitors’ expenses have risen by something like 500 per 
cent., or perhaps more. By reason of the very unfair control 
to which we are subjected, we have been permitted to increase 
our charges by only 50 per cent. We had hoped for something 
better when we heard that the Society was applying for an 
increase in solicitors’ remuneration and that negotiations had 
been opened. Those negotiations have been going on for a 
very long time. They remind me of nothing so much as the 
Korean truce talks. On the one side you have evasion, pro- 
crastination and obstruction, and on the other hand you have 
unlimited patience and extremely masterly ineffectualness.’’ 


Mr. Shrimpton referred to the time when the Labour Govern- 
ment were rejecting their application. At the same time they 
were advising the legal aid scheme, the success of which depended 
upon the co-operation of the profession. That was the time when 
the Society ought to have said: ‘‘If you want our help you 
must treat us with justice, and you must give us an increase in 
our remuneration which changed circumstances warrant.” 
He was afraid the Society made an even greater mistake. Not 
only did they accept the legal aid scheme without making any 
conditions for the benefit of those who had to work it out, but 
they actually agreed that the solicitors should accept 85 per cent. 
of their normal costs, inadequate though those costs were. 


He suggested that a strong central committee should be 
formed to work in conjunction with committees of the provincial 
law societies to mobilise behind their application the whole 
force of the profession, and so try to bring home to the Government 
the indignation they felt at the injustice with which they were 
being treated and their determination not to put up with that 
injustice any longer. 

The PRESIDENT dealt with the points straight away by 
reminding Mr. Shrimpton that it was settled at the annual 
general meeving in July that a special general meeting should be 
called in November to discuss the whole of this problem and to 
report progress of the negotiations with the statutory committee, 


Mr. SHRIMPTON said he was grateful for this information. 
He was away at the time and did not know. 


Mr. MorGan (Shropshire) brought up the question of indemnity 
against negligence. He had no personal fears. In their profession 
they had to rely to a certain extent on their staffs, who might 
not have quite the same feelings about the care which was 
necessary. He suggested that the council of the Society should 
start a fund and charge an appropriate premium. 


Miss N. HEALEy (Nottingham) adverted to the subject of legal 
advice being given by unqualified persons. This was a matter 
which had become increasingly dangerous and extensive with the 
growth of the number of personnel supervisors and welfare officers. 
She had been concerned because she found that a certain diocesan 
welfare officer was in possession of printed bastardy agreements, 
that she was conducting negotiations and obtaining signatures to 
those agreements, in some cases with grave injustice to both 
parties. She thought The Law Society should be able to organise 
some publicity which would persuade lay men and women to seek 
legal advice from qualified persons. 


“ Recently,’’ Miss Healey continued, ‘‘ I had to advise on some 
complicated matters of bigamy and divorce, and having so advised 
I received a reply that ‘ That is not what they said on the B.B.C.’ 
I gathered that the advice given by the B.B.C. was much preferred 
to my own.” 
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Mr. E. D. GosscHALK (Hull) took up the question of professional 
remuneration raised by Mr. Shrimpton. He confessed that he 
represented a minority view which might be unpopular. In the 
view of this minority, they did not want an increase in remunera- 
tion, for conveyancing, at any rate, of unregistered land. There 
had been such an agitation for so many years for an increase of 
remuneration that it might be thought it was the wish of the 
whole of the profession. It was not. If they looked at figures 
they would see that their gross earnings, even their net earnings, 
before taxation, were at a satisfactory level. 

“ The plain fact is,’’ Mr. Gosschalk added, “‘ that it is not more 
gross earnings we want ; it is less taxation.’’ 

They were a responsible body, he went on, and they did not 
want to play any part in increasing inflation. Conveyancing of 
registered land was another matter, because remuneration might 
be too small. 

Mr. E. W. FEDDEN (Harrogate) said one found more and more 
that clients were appointing joint stock banks as executors. 
Why was it? Partly, he would say, that they themselves were 
not providing the service that the banks provided. He himself 
got on very well with the joint stock banks, and he thought they 
performed a good service. But there were other aspects of the 
matter. The Bank of England had been nationalised, and it 
controlled in large measure the joint stock banks. 


““ We may have a change of Government, and where may that 
lead us in our bank activities ?’’ Mr. Fedden asked. 


Mr. C. GREENWoop (Peterborough), mentioning the matter 
of remuneration, said he had in mind that the major item in a 
bill of costs was the discretionary item in litigious cases. Until 
something new could be laid down on the question of scale, would 
it not be possible for some directive to be issued by the appropriate 
people to those who were responsible for taxation so that they 
could deal with discretionary items ? 

The PRESIDENT, taking up points raised in the discussion, said 
with regard to the Rent Acts that a Departmental Committee 
was about to be constituted. He had not the least doubt that 
the Council would be asked to give evidence. The Town and 
Country Planning Act was not beyond improvement. On the 
point raised by Mr. Gurney-Champion and Miss Healey about 
legal advice given by unqualified persons, he said: ‘‘ On the 
whole, unqualified advice probably does us a lot of good in the 
long run.”’ (Laughter.) 

In a word about the Intestates’ Estates Bill, the President said 
the Society had already given evidence on it, and he doubted if 
they could reasonably say more. As to joint stock banks being 
appointed executors, their relations with the banks were improving. 
He did not think it was true that the banks did them any real 
harm. 

Mr. Ro_tanp MARSHALL, chairman of the Scale Committee, 
said on the question of remuneration that thefe was to be a special 
meeting called in November to deal not only with non-contentious 
remuneration, but also contentious remuneration. Regarding 
the difference in minimum scales, the Council had been pressing 
for an attempt to get a uniform scale. 





On Thursday the conference met again in the Winter Garden 
to hear an address by Sir Hartley Shawcross on ‘‘ The lawyer's 
contribution to humanity.’’ Sir Hartley was speaking in place 
of Lord Justice Birkett, who, as previously announced by the 
President, was indisposed. 

At the closing plenary session which followed, the reports of 
the committee sessions held on the two previous days were 
presented by Mr. Rotanp MarsHALL, chairman of the Scale 
Committee, the PRESIDENT, chairman of the Overseas Relations 
Committee, Mr. Eric Davirs, chairman of the Legal Aid 
Committee, Sir SYDNEY LITTLEWooD, chairman of the Town and 
Country Planning Committee, and Sir Epw1n HERBERT, chairman 
of the Articled Clerks’ Committee. 





STOCKPORT DEVELOPMENT PLAN 

The above development plan was on 22nd September, 1952, 
submitted to the Minister of Housing and Local Government for 
approval. It relates to land situate within the County Borough 
of Stockport. A certified copy of the development plan as 
submitted for approval may be inspected at the Borough 
Surveyor’s Department, Town Hall, Stockport, from 9.30 a.m. 
to 5.30 p.m. (Saturdays, 9.30 a.m. to 12 noon). Any objection 
or representation with reference to the plan may be sent in 


writing to the Secretary, Ministry of Housing and Local Govern- 
ment, Whitehall, London, S.W.1, before 15th November, 1952, 
and should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Town Clerk, Town Hall, Stockport, and 
will then be entitled to receive notice of the eventual approval 
of the plan. 

NotEe.—In the event of representations being made to the 
Minister copies should be sent to the Town Clerk at the above 
address. 
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NOTES OF CASES 


CHANCERY DIVISION 


VENDOR AND PURCHASER: PURCHASER’S 
BANKRUPTCY: NO ANTICIPATORY BREACH OF 
CONTRACT 
Jennings’ Trustee v. King 


Harman, J. 30th July, 1952 

Action. 

On 29th August, 1951, the defendant agreed to sell certain 
property to X for £3,750. Completion was fixed for 
30th November, 1951. On 21st November, X committed an 
act of bankruptcy by notifying his creditors that he was unable 
to meet his liabilities, and was adjudicated bankrupt on his own 
petition on 5th December, 1951. The plaintiff was appointed 
trustee in X’s bankruptcy. On 3rd December, the defendant’s 
solicitors wrote to X stating that they considered the contract 
as rescinded and the deposit as forfeited, and, early in 1952, the 
defendant resold the property for £4,900. The plaintiff claimed 
that his title related back to 2lst November, 1951, and that the 
defendant was not entitled to treat the contract as rescinded ; 
the defendant contended that X’s letter of 21st November 
amounted to a repudiation of the contract which he had accepted 
by his letter of 3rd December, and that he was entitled to retain 
the deposit and, without payment, any work done by the 
purchaser to the property. 

HarMAN, J., said that the relevant date was 21st November, 
1951, when the contract was valid and subsisting for all purposes. 
He (the learned judge) was unable to agree that a vendor ought 
to be allowed to treat an act of bankruptcy before the date of 
completion as an anticipatory breach entitling him immediately 
to repudiate, or to wait for the day fixed for completion, and then 
treat the contract as though time were of its essence and failure 
to complete on that day entitled him immediately to rescind. 
Accordingly the vendor was not justified in rescinding the contract, 
and the trustee was therefore entitled to damages for breach 
of contract. 

APPEARANCES : Muir Hunter (J. M. Menassé & Cu.) , Maurice 
Berkeley (Ward, Bowie & Co.) 

[Reported by Ciive M. Scuitruorr, Esq., Barrister-at-Law.] 





THE SOLICITORS ACTS, 1932 ro 1941 


On the 8th day of September, 1952, the practising certificate 
of KENNETH FREDERICK BROOK, now of 10 Lincoln’s Inn Fields, 
London, W.C.2, until lately residing at ‘‘ Whitefriars,’’ The Glade, 
Kingswood, Surrey, Solicitor of the Supreme Court, was suspended 
by virtue of the fact that he was adjudicated bankrupt on the 
8th day of September, 1952. 
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SURVEY OF THE WEEK 
STATUTORY INSTRUMENTS 

Butter (Amendment No. 2) Order, 1952. (S.I. 1952 No. 1718.) 

Central Midwives Board for Scotland (Election Scheme) Rules, 
1952, Approval Instrument, 1952. (S.I. 1952 No. 1713 
(S.87).) 6d. 

Cheese (Amendment No. 2) Order, 1952. (S.I. 1952 No. 1717.) 
County of Warwick (Electoral Divisions) (No. 2) Order, 1952. 
(S.I. 1952 No. 1710.) 
Dried Fruits (Amendment No. 2) Order, 1952. (S.I. 1952 

No. 1698.) 

Eggs (Great Britain and Northern Ireland) (Amendment No. 7) 
Order, 1952. (S.I. 1952 No. 1719.) 

Export of Goods (Control) (Amendment No. 2) Order, 1952. 
(S.I. 1952 No. 1694.) 5d. 

Factories (Testing of Aircraft Engines and Accessories) Special 
Regulations, 1952. (S.I. 1952 No. 1689.) 6d. 

Factories (Testing of Aircraft Engines, Carburettors and Other 
Accessories) Revocation Order, 1952. (S.I. 1952 No. 1688.) 
Food Standards (Coffee Mixtures) Order, 1952. (S.I. 1952 

No. 1697.) 

General Waste Materials Reclamation Wages Council (Great 
Britain) (Constitution) Order, 1952. (S.I. 1952 No. 1693.) 
Guildford, Godalming and District Water Board Order, 1952. 

(S.I. 1952 No. 1703.) 1s. 5d. 

Harpenden Water Order, 1952. (S.I. 1952 No. 1702.) 

Lambeth (Councillors and Wards) Order, 1952. (S.I. 1952 
No. 1709.) 8d. 

Legal Aid (Scotland) (Superannuation) Regulations, 1952. 
(S.I. 1952 No. 1695 (S.86).) 8d. 

Linen and Cotton Handkerchief and Household Goods and 
Linen Piece Goods Wages Council (Great Britain) Wages 
Regulation (Holidays) Order, 1952. (S.I. 1952 No. 1686.) 8d. 

London Traffic (Prescribed Routes) (No. 17) Regulations, 1952. 
(S.I. 1952 No. 1711.) 

Police (Discipline) (Deputy Chief Constables, Assistant Chief 
Constables and Chief Constables) Regulations, 1952. (S.I. 1952 
No. 1706.) 6d. 

Police (Discipline) Regulations, 1952. (S.I. 1952 No. 1705.) 8d. 

Police (Promotion) Regulations, 1952. (S.I. 1952 No. 1707.) 5d. 

Police Regulations, 1952. (S.I. 1952 No. 1704.) 1s. 2d. 

Purchase Tax (No. 4) Order, 1952. (S.I. 1952 No. 1684.) 

Stopping up of Highways (Middlesex) (No. 3) Order, 1952. 
(S.I. 1952 No. 1692.) 

Sugar (Prices) Order, 1952. (S.I. 1952 No. 1701.) 6d. 

Toy Manufacturing Wages Council (Great Britain) Wages 
Regulation Order, 1952. (S.I. 1952 No. 1685.) 6d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, 
Ltd., 102-103 Fetter, Lane, E.C.4. The price in each case, 
unless otherwise stated, is 4d., post free.] 


POINTS IN PRACTICE 





who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
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any posal of the sal = responsible for the correctness of the replies given or for any steps taken im consequence thereof. All questions must be typewritten (in duplicate), addressed 
he Editorial Depariment, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Income Tax—SaLE OF LEASEHOLD PROPERTY—APPORTIONMENT 
of SCHEDULE A Tax AND GROUND RENT 

Q. We acted for a client who sold a leasehold property in 
December, 1951. The ground rent payable on the property was 
£5 4s. per annum, payable on 25th March and 29th September 
in each year. The income tax Sched. A assessment was £40 per 
annum, and the tax liability at 9s. 6d. in the £ was £19 per 
annum. On completion, following the usual practice, the vendor 
allowed the purchaser the proportion of the income tax Sched. A 
at £19 per annum from 5th April, 1951, to 7th December, 1951 
(246 days), being £12 16s. 1d., and the proportion of ground rent 
at £5 4s. per annum from 29th September, 1951 (the date up to 
which the ground rent was paid), to 7th December, 1951 (69 days), 
being 19s. 8d. gross, less tax at 9s. 6d. = 9s. 4d., net 10s.4d. The 
purchaser’s solicitors have now claimed that the 9s. 4d. deducted 
as tax and allowed to the vendor on completion was on the 
supposition that the vendor would account for this item to the 
inspector of taxes, but this, of course, is not agreed to by the 
vendor’s solicitors, who contend that as the vendor allowed the 
purchaser the proportion of the tax at the full rate (namely, 
£12 16s, 1d.) the deduction of tax of 9s. 4d. from the ground rent 


allowed by the vendor to the purchaser was correct, and the 
vendor is not accountable to the purchaser or the inspector of 
taxes in respect of that item. The inspector of taxes has indicated 
that the purchaser has been’ correctly charged with tax at the 
standard rate on the half-year’s ground rent falling due on 
25th March, 1952, that it does appear that the purchaser should 
have received from the vendor an allowance on the gross ground 
rent and not on the net ground rent, that the amount of the 
allowance made by the vendor does not affect the amount of tax 
which is chargeable on the purchaser, and that the adjustment 
now claimed is a matter which can only be settled by an agreement 
between the vendor and the purchaser. This is a principle that 
affects all the sales of leasehold properties, and the usual practice 
has been that where the vendor allows the purchaser the full 
income tax Sched. A liability, he is entitled on the apportionment 
of the ground rent to deduct the tax at the rate in force. 


A. The vendor’s solicitors have acted correctly in apportioning 
the Sched. A tax for the year and the net (not the gross) ground 
rent. By accounting for the Sched. A tax by the apportionment 
thereof they have accounted for the tax deducted from the 
ground rent. Usually the point at issue here would not be raised 
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at all, for the purchaser would pay the Sched. A tax, £19, due 
on Ist January, and would pay the half-year’s ground rent, 
f2 i2s., less £1 4s. Sd. tax, {1 7s. 4d. net, due on 25th March, 
and the inspector of taxes, having received the Sched. A tax, 
would not require anyone to account for the tax deducted from 
the ground rent. The purchaser’s position would then be that 
he had paid out £20 7s. 4d. (being £19 Sched. A tax and 1 7s. 4d. 
net ground rent), having received from the vendor in respect 
thereof by way of apportionment £13 6s. 5d. (being £12 16s. 1d. 
Sched. A tax and 10s. 4d. net ground rent). The burden falling 
on the purchaser would therefore be £7 Os. 11d. (the difference 
between his payment of £20 7s. 4d. and his receipt of £13 6s. 5d.). 
The accuracy of this figure of £7 Os. 11d. as the burden falling 
on the purchaser in respect of Sched. A tax and ground rent can 
be checked as follows: His proportion of the Sched. A tax of 
‘19 per annum, in respect of the period 7th December, 1951, to 
5th April, 1952, is £6 3s. 11d. His proportion of the ground rent 
of 45 4s. per annum, in respect of the period 7th December, 1951, 
to 25th March, 1952, is £1 12s. 4d., less 15s. 4d., net 17s. The 
burden which ought to fall on the purchaser is £7 Os. 11d. 
(£46 3s. 1ld. Sched. A tax and 17s. net ground rent). And this 
is the burden which has in fact fallen on him. Accordingly, the 
apportionment is correct. We imagine that the purchaser’s 
difficulty arises from the fact that the Sched. A assessment has 
been cancelled by his personal allowances, so that he did not 
pay the £19 on Ist January. Accordingly, the inspector requires 
him to account for tax on the £2 12s. ground rent paid on 
25th March. It is manifest that the purchaser’s personal tax 
position cannot make any difference in apportionments between 
vendor and purchaser. What the inspector of taxes is, in effect, 
saying to the purchaser is that he cannot have personal reliefs 
against the full Sched. A assessment from 7th December, 1951, 
to 5th April, but only against the balance thereof after deducting 
the £2 12s. ground rent payable in that period. The purchaser 
will no doubt admit that he must deduct the proportion of the 
ground rent accruing due after 7th December in computing the 
amount of the Sched. A assessment on which he can claim 
personal reliefs, but objects to deducting the proportion of the 
ground rent for the period when he was not the owner. But 
this objection is unsound, because he has been given full relief 
in respect of that period by the apportionment of Sched. A tax 
which the purchaser has given him. 


DWELLING-HOUSE 
THAT FLOOR 


TENANT OF 
POSSESSION OF 


Rent Restriction— STATUTORY 
NOT USING ONE FLOoR 

Q. Ais the landlord of a dwelling-house comprising three floors 
of which B is statutory tenant. Upon inspection recently A has 
found that B is not using the third floor at all. The rooms on 
the third floor are quite empty and it is obvious they have not 
been used for some time. A asks whether in the circumstances 
he can recover possession of the rooms on the top floor by 
ottering B as alternative accommodation the remaining rooms on 
the first and second floors as used by B, the rent to be reduced 
by a sum equal to what the permitted rent would be for the 
third floor. 


A. Yes; A sues B for possession of the whole house, and the 
court may grant the order subject to his offering B a tenancy of 
the first and second floors at a rent agreed or to be fixed by the 
court. The “ overriding requirement ’’ of reasonableness should 
not be lost sight of, particularly if access to the third floor may 
bring about inconvenience to A. The leading case on the subject 
is Thompson v. Rolls {1926} 2 IX.B. 420; and an example of 
recovery of an unoccupied part was afforded by Vanton v. Harland 
(1947), 150 E.G. 98 (C.A.). 


Rent Restriction—JRANSMISSION OF “TENANCY ON DEATH 
FOLLOWED BY INCREASE OF RENT—-WHETHER NEW CONTRACTUAL 
TENANCY CREATED SO AS TO ALLOW FURTHER TRANSMISSION 
ON DEATH 

Q. A, the statutory tenant of a house, died intestate in 1936 
and his wife B continued to occupy the house at the same rental 
as that paid by A. No notice to quit was served after A’s death, 
but the landlord gave B a fresh rent book in her name. B 
continued to occupy the house until her death in 1951. In 
1940, however, the rent was increased by 6d. per week and the 
landlord told B that the rent would have to be put up as the 
amount of rates on the property had increased. B paid the 
increased rent asked for and also paid further increases on 
account of increased rates from time to time. On the occasion 
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of the first increase, of 6d. per week, no increase in the amount 
of rates had in fact taken place after the death of A and there 
had been no increase at least as far back as 1927. C, het 
daughter, who has lived in the house for over thirty years, is 
asked to give up possession of the house on the grounds that as 
B remained in possession under the provisions of s. 12 (1) (g) of 
the Increase of Kent and Mortgage Interest (Restrictions) Act, 
1920, the benefit of that section does not to C. Can the 
making of the first increase be considered to have resulted in 
the creation of a new tenancy between the landlord and B, and 
so entitle C, as a member of B’s family, to remain in the house as 
statutory tenant ¢ 


pass 


A. We agree that a court would probably infer that on A’s 
death B became tenant by virtue of the Increase of Rent, ete., 
Ktestrictions Act, 1920, s. 12 (1) (g), rather than by agreement, 
and that she therefore acquired a statutory tenancy. And in 
our opinion C would not succeed in showing that that statutory 
tenancy ever ceased and that a contractual tenancy then came 
into being as, apart from the difficulty in establishing the 
termination of a statutory tenancy described in Brown v. Drape 
1944) IX.B. 309 (C.A.) (and the change was not beneticial to the 
tenant, as in Foster v. Robinson {1950} 2 All Te... 342 (C.A 
she would have further difficulty in showing that A and B on any 
occasion were conscious of contractual rather than of statutory 
rights. A court should conclude that while on the first occasion 
excessive rent, iLe., rent in excess of the permitted amount, 
whether the tenancy was contractual or statutory, was demanded 
and agreed to, B was not so much negotiating a new tenancy as 
agreeing to a change in rent thought to be sanctioned by statute. 
It would be open to the court, having heard all the evidence, to 
arrive at a different conclusion ; but on the 
that the proper inference would be that B was at all times a 
statutory tenant by transmission on death, and that C has no 
such rights. 


facts we consider 


CAPITAL MONEY TO PURCHASE 


LirE-TENAN1 


-APPLICATION OF 
RESIDENCE FOR 


QO. AB is a “ Settled Land Act ”’ tenant for life of Blackacre, 
a farm with a house and buildings of an estimated value of /¥, 
at present let at 4v per annum. The tenant is satisfactory, 
and there is no hope of obtaining vacant possession Che will 
under which AB took Blackacre was proved in 1931, and the 
executors assented in 1940. There are no additional powers of 
investment in either the will or assent \B 
Blackacre to his tenant and invest the proceeds or part thereof 
in the purchase of a residence for himself. It appears to us that 
provided the estimated value of ¢¥ is obtained, there can be no 
objection to a sale, but the trustees are doubtful whether 
the investment of the proceeds of sale or part thereof in the 
purchase of a house is justified. Can you please advise and also 
state whether, in your opinion, there is*any ditterence if AB 
purchases the house he now occupies as tenant, or one with vacant 


Settled Land 


wishes to. sell 


possession ? 

would appear to 
sitting tenant or 
required to be 


A. Provided the best price is obtained there 
be no objection to the sale of Blackacre to the 
otherwise. The resultant capital money is 
‘invested or otherwise applied’’ by the trustees under the 
direction of the tenant for life in accordance with s. 73 (1) of the 
Settled Land Act, 1925. Under para. (xi) of that subsection, 
the investment or application may be in the purchase of freehold 
or leasehold land, provided, in the latter case, sixty years of the 
term are unexpired. ‘There is a long line of decisions culminating 
in Re Lytton’s Settled Estates [1884 W.N. 193 which that 
capital money may be applied in defraying the cost of erecting 


shi IWS 


new buildings. From this it would seem to follow that there 
could be no objection to an application of capital money in the 


purchase of a residence for the tenant for life, such residence 
being, of course, conveyed to the trustees of the settlement, 
notwithstanding that such a course might not, strictly, be an 


“investment ’”’ of capital money. Against this, there is the 
decision in Re Power {1947} Ch. 572, where it was _ held 
that an express power to invest in land did not authorise 


the purchase of a vacant freehold house as a residence for the 
tenant for life. It may be, however, that Ie Power, supra, 
no longer has its former importance in view of the Court of 


Appeal’s decision in Ite Wellsted’s Will Trusts {1949} Ch. 296, 
that trustees for sale of land have the powers of trustees 
and of tenants for life under the Settled Land Act, 1925, so fat 


as concerns the investment or application of capital money 
Our opinion is, therefore, that, provided the house desired by the 
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tenant for life is freehold or leasehold for sixty or more years 
and the purchase is otherwise reasonable, the trustees have power 
to purchase it as a residence for him. ‘This would appear to 
apply even more in the case of the purchase of a house of which the 
tenant for life was already tenant at a rack-rent, since such a 
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property partakes more of the nature of an investment. To be 
absolutely safe the trustees could seek the approval of the court 
(by application to a judge in chambers, Chancery Division), 
a course which, besides being inexpensive and expeditious, would 
be fully justitied owing to the absence of clear authority. 


NOTES AND NEWS 


Honours and Appointments 

Mr. G. G. Baker, O.B.E., O.C., has been appointed Recorder 
of the Borough of Wolverhampton. 

Miss E. I. Spicer has been appointed Secretary of Area No, 1 
London) under the Legal Aid and Advice Act, 1949, in succession 
to Mr. J. C. HopGson, who has been appointed Secretary of 
\rea No. 7 (North Western). 


Personal Notes 
Mr. Ieuan Davies, assistant solicitor to Carmarthenshire 
County Council, was married on 11th September to Miss Mallt 
Griffiths, of Ammanford. 


Mr. J. H. Hooper, solicitor, of Bridgwater, was married on 


12th September to Miss Juliet May Squibbs, of Bridgwater. 


Mr. Noel Richardson, solicitor, of Kidderminster, was married 
on 15th September to Miss Hazel Mary Dowler, of Birmingham. 


Wills and Bequests 
Mr. I’. 1B. Hancock, solicitor, of Shipston-on-Stour, left 42. 
(£21,419 net). 


OBITUARY 


Mr. W. S. A. BROWN 


Mr. William Stanley Alston Brown, solicitor, of Bristol, died 
on 12th September at the age of 75. He was admitted in 1901 
and was Under-Sheriff of Bristol from 1940 to 1949. He played 
for Gloucestershire at cricket, soccer, golf, hockey, lacrosse and 
bowls, and for Bristol and Clifton at rugby. 


Mr. J. W. LIVESEY 
Mr. John William Livesey, solicitor, of Lord Street, Liverpool, 


has died. He was admitted in 1911. 


DOUGLAS McCRAITH 


J.P., solicitor, of Nottingham, died 
on loth September, aged 74. He was admitted in 1902 and was 
a member of Nottingham City Council from 1904 to 1930, 
becoming an alderman in 1920. He was knighted in 1939, 
He was chairman of the North Midland Price Regulation Com- 
mittee in the second world war, chairman of the committee of 
Nottinghamshire County Cricket Club and its president in 1937, 


SIR 


Sir Wouglas MecCraith, 


SOCIETIES 


The annual general meeting of the CHICHESTER AND District 
Law Society was held on 23rd September, 1952, with the 
President, Captain R. S. Oglethorpe, in the chair. Membership 
of the society is now sixty-four, an increase of three during the 
year. Mr. Rk. D. Bray was elected President for the ensuing year. 
Mr. Geottrey Campbell was re-elected Hon, Treasurer and 
Mr. J. S. Widdows Hon. Secretary. 


The Soxicirrors’ ARTICLED CLERKS’ SociETy are holding a 
series of talks on the profession throughout the winter months. 
The first of these will be on Wednesday, Sth October, 1952, 
at The Law Society’s Hall, Chancery Lane, London, W.C.2, 
and will be given by Mr. T. G. Lund, C.B.E., Secretary of The 
Law Society. This will be of a general informal nature. 
Refreshments will be available from 6 p.m. and the talk will 


commence at 7 p.m. Admission free. Members only. 


The following programme for Michaelmas Term, 1952, is 
announced by the MANSFIELD LAw CLus of the City of London 
College: Thursday, 16th October, ‘* Recent Developments 
in the Law,”’ by the Rt. Hon. Lord Justice Denning ; Thursday, 
30th October, “ The Rule of Law in Industrial Relations,’’ by 
Mr. Clive M. Schmitthotf, LL.M., Barrister-at-Law ; Thursday, 
13th November, “‘ The Banker as Executor and Trustee,” by 
Mr. H. D. G. Trew, LL.B., Barrister-at-Law, Manager of the 
Piccadilly Branch of the Trustee Department, Westminster Bank ; 
Thursday, 27th November, ‘‘ Mercantile Law in Primitive Com- 
munities,’ by Mr. A. 5. Diamond, M.A., LL.D., Master of the 
Supreme Court, Queen’s Bench Division ; Thursday, 
11th December, ‘* Agency of Necessity,’”’ by Mr. Raphael Powell, 
M.A., B.C.L., Barrister-at-Law, Reader in Law in the University 
All meetings are held at Grand Hall of the College 
Visitors are welcome at all meetings. 


of London. 
and commence at 6 p.m. 


THE LAW ASSOCIATION 


THe Ceci, KArutH Trust 


The directors of the Law Association are happy to make it 
known that the name of Cecil Frank Karuth—-who subscribed 
regularly and generously to the Associaton’s work from 1905 
to the time of his death in December last—will now remain 
linked with that work as long as the Association remains in 
being. Mr. Karuth made a provision in his will for a bequest 
of £500 to the Association’s funds should he survive his wife. 
This did not prove to be the case and the bequest was not payable, 
but his widow, in a most generous gesture, has given a similar 
sum in memory of her husband for the establishment of a Cecil 
Karuth Trust to further the work of the Association. Mrs. Karuth 
has agreed that the income from the trust shall be devoted 
primarily to the provision of convalescence for beneficiaries who 
have been ill or over-tired. 

THe CHRISTMAS GIrr APPEAL 

Summer holidays over, preparations are now well in hand 
for the Christmas gift distribution, and the general fund has 
advanced a sum of money for the purchase of goods and 
materials, in the confident anticipation of a generous support 
from the profession for the scheme. Groceries are piling up and 
knitting needles are clicking, but more remains to be done 
including —nearer the time—the baking and icing of some forty to 
fifty small Christmas cakes. If you look forward to a happy festival, 
with your family around you, please spare something, small or 
large, in cash or in kind, for those who are old, or lonely, bereaved 
and poor, and enable the Association, on your behalf, to show to 
them that there is still kindness and generosity in the world for 
their comfort. Or perhaps you, will have sorrow. this 
Christmas for a gap in the family circle, but can afford to take 
comfort yourself by taking a small part in the comforting of 
others. Please send your contribution to the Secretary, the Law 
Association, 25 Queensmere Road, Wimbledon Park, S.W.19. 
The secretary would also be grateful if the ladies of the profession 
could send her any small pieces of warm, colourful material to 
be incorporated in a patchwork blanket for a beneficiary. 


too, 
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